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STATEMENT OF JURISDICTION

The district court has jurisdiction over this case pursuant to 28 U.S.C. §1332
which gives federal district courts the power to hear cases involving a federal question.
The present case stems from constitutional challenges to Craven Statute §19-166.18
which prohibits individuals carrying concealed weapons and Craven Statute §11-198.01
which prohibits adultery. Under each statute, Defendant claims his Fourth and
Fourteenth Amendment rights have been violated. The court of appeals issued a final
judgment under 28 U.S.C. § 1292. The Supreme Court has exclusive jurisdiction over

this appeal pursuant to 28 U.S.C. §1295(a)(1).



STATEMENT OF ISSUES PRESENTED FOR REVIEW

Whether the Fourth Amendment prohibits a police officer, acting under a
reasonable suspicion, from moving aside an exterior garment of a suspect?

Whether the Due Process Clause of the Fourteenth Amendment prohibits the
termination of a police officer for his participation in an extramarital affair?



STATEMENT OF THE CASE

Plaintiff originally brought his claim in district court pursuant to 42 U.S.C.A.
§1983 claiming violations under the Fourth Amendment and Due Process Clause of the
Fourteenth Amendment. (R. at 2.) In response, Defendant filed a motion for summary
judgment claiming that it was entitled to judgment as a matter of law because neither the
Plaintiff"s Fourth Amendment rights nor his Due Process Rights under the Fourteenth
Amendment had been violated. /d. On February 19, 2006, the district court granted
summary judgment and Plaintitf appealed. (R. at 7.)

On March 15, 2007, the United States Court of Appeals heard oral arguments by
the parties. (R. at 8.) After reviewing the parties’ briefs and hearing arguments, on April
29, 2007, the court concluded the district court erred in holding Defendant “neither
violated plaintiff’s Fourth Amendment nor Due Process rights, we reverse the court’s
grant of summary judgment.” (R. at 12.) However, the court further noted that “[o]ur
conclusion that Plaintiff’s constitutional rights were violated, however, does not
necessarily mean he is entitled to judgment in his favor.” /d.

Defendant’s appeal now follows.



STATEMENT OF THE FACTS

For the eight months preceding June 7, 2005, Officer Maxwell Calloway of the
Rushmore County Police Department, had been an integral part of an investigation into
the private military company, Red Tide. (R. at 2.) The Rushmore County Police
Department was investigating the company for possible ties to an illegal firearms
distribution network. (R. at 2.)

On June 7, 2005, Officer Calloway observed a man, William Tracey, sitting on a
park bench on the north side of McDonough Square. (R. at 2.) At that time, Officer
Calloway was pursuing a lead that a Red Tide official was meeting with prospective
buyers in McDonough Square. (R. at 2.) Officer Calloway’s suspicions were aroused by
tactors during his observation of Respondent. First, the man’s appearance and suspicious
actions while in the park. (/d.) Second, his hair was closely cropped and he was wearing
a black, nylon bomber j‘acket, despite the warm, late-spring weather. (/d.) Third, the man
appeared agitated. Furthermore, he was continually surveying the square’s layout,
constantly checking the rooftops around the square. (/d.) Officer Calloway observed this
for twenty minutes betore approaching the man. (/d.)

When Ofticer Calloway approached. the man’s demeanor did nothing to satiate
Officer Calloway’s suspicions. When asked for a name, the man was terse, visibly angry,
and would not maintain eye contact with Officer Calloway. (R. at 3.) Officer Calloway

then performed a Terry “stop-and-frisk™ on the man, while the man cursed at and berated



Officer Calloway. (R. at 3.) Following the pat down, which yielded neither a weapon nor
other contraband, the man turned to leave and was free to do so. (R. at 3.)

However, at that time, Officer Callaway observed a leather strap under the man’s
jacket in the upper chest area. (R. at 3.) Callaway was immediately unsure of the strap’s
specific purpose, but identified the strap as being consistent with that aiding in the
concealment of a weapon. (R. at 8.) Officer Calloway stopped the man and attempted to
move aside the left exterior portion of the man’s jacket, in order to get a better view of
the strap. (R. at 3.) The man brushed Calloway’s hand aside. Officer Calloway tried
again, more forcefully, and revealed a .45 caliber pistol. more specifically a Glock, model
21.(R. at 3.)

Following the standard procedure, Officer Calloway seized the firearm and placed
the man under arrest for violating Craven Statute §19-166.18, which makes it illegal to be
in possession of a concealed firearm. (R. at 3.) At the time of the arrest, the man
protested the arrest saying that he was an undercover officer, that Officer Calloway was
putting his investigation in jeopardy, and that was exposing the man to physical danger
by forcing him to reveal his identity. (R. at 3.) The man carried neither identification of
himself nor of his affiliation with the Rushmore County Police Department. (R. at 3.)
Calloway was understandably suspicious of the man’s story and decided that he should
be held pending further investigation. (R. at 3.)

Upon arrival at Otficer Calloway’s precinct in Charlestown, a full search was
performed. (R. at 3.) Among the items seized from the man was a mobile telephone

containing contact information for several Red Tide officials. (R. at 3.) The phone also



contained the contact information for Police Chief Patrick Malone’s estranged daughter,
Jacqueline Malone. (R. at 3.)

Fearing for Ms. Malone’s safety, Officer Calloway contacted her via telephone.
(R. at 4.) She was alarmed that she was being contacted by local law enforcement and
alerted Officer Calloway to the fact that the man was, in fact, William Tracey, an
undercover officer in a different precinct, and that she and Mr. Tracey had been having
an affair. (R. at 4.) Officer Calloway then contacted Mr. Tracey’s precinct, explained
that he had arrested one of their undercover ofticers, apologized, and immediately
released Tracey. (R. at 4.)

The following day, June 8, 2005, the Rushmore County Police Department
terminated Mr. Tracey for violating Craven Statute § 11-198.01, an adultery statute. This

action followed. (R. at 4.)



SUMMARY OF THE ARGUMENT

Respondent’s Fourth and Fourteenth Amendment challenges involve mixed
questions of fact and law. When reviewing constitutional challenges involving the
application of facts to the law, the court will conduct de novo review to unify precedent
and stabilize the law. Ornelas v. United States, 517 U.S. 690, 697 (1996), see also
Pullman-Standard v. Swint, 456 U.S. 273, 289, n. 19 (1982).

The Petitioner hereby asserts the Court of Appeals committed errors of law and
fact by failing to recognize the exigent circumstances surrounding the incident that led to
Calloway’s second search of Mr. Tracey. The evidence in the record clearly indicates
that the officer’s warrantless search was not only justified, but was necessary after
viewing the totality of the circumstances. United States v. Cortez, 449 U.S. 411, 417
(1981). Officer Calloway noticed a leather strap under Mr. Tracey’s jacket, and as he
recognized it to be consistent with a device used to conceal a firearm, it was reasonable
for Officer Calloway to investigate this strap further. United States v. Askew, 529 F.3d
1119, 1144-45 (D.C. Cir. 2008). As Respondent’s Fourth Amendment rights were not
violated; therefore, the first portion of his 42 U.S.C. § 1983 claim fails.

The erroneous initial finding is further compounded by the court of appeals failure
to recognize that Respondent, William R. Tracey, has tailed to assert a fundamental right
necessary for substantive due process protection under the Fourteenth Amendment.

Because historical treatment of adultery cannot be said to be either “deeply rooted in this



Nation’s history and tradition™ or “implicit in the concept of ordered liberty'”, adultery is
not included in the short list of fundamental rights protected under the Constitution. As
such, Craven Statute §11-198.01 is rationally related to the state’s interest in promoting

domestic peace, public health, and the integrity of its police department.

' Chavez v. Martinez, 538 U.S 760, 775 (2003).



ARGUMENT
III. OFFICER CALLOWAY’S SECOND SEARCH AFTER VISUALIZING
THE LEATHER STRAP DID NOT VIOLATE WILLIAM TRACEY’S
CONSTITUTIONALLY PROTECTED RIGHTS UNDER THE
SUPREME COURT’S ANALYSIS IN TERRY.

Prior to the Court’s 1968’s decision in Terry v. Ohio, the Supreme Court had
never squarely addressed police activity as it relates to police interaction with civilians.
Terry v. Ohio, 392 U.S. 1 (1968). The Court recognized the vigorously presented
arguments on both sides of the public debate as to whether the police should have the
power to “stop and frisk . . . suspicious persons.” Id. at 10. In Terry, the Court viewed
the Fourth Amendment as an “inestimable right of personal security.” /d. at 8-9. The
Court in Terry extended these rights to both individuals on the street interacting with an
officer of the law and to individuals in their homes. Id. The case at bar concerns the first
part of the Court’s Terry analysis: a citizen interacting with an ofticer on the street.

The Court “empbhatically reject[s]” the assessment that a “stop” and *frisk’ is
outside the “purview of the Fourth Amendment because neither action rises to the level of
a ‘search’ or a ‘seizure’ within the meaning of the Constitution.” /d. at 16. Terry never
precisely defines when reasonable circumstances exist for stopping a civilian.
Subsequent cases borne of Terry have held that ““an investigatory stop must be justitied
by some objective manifestation that the person stopped is, or is about to be, engaged in
criminal activity.” United States v. Cortez, 449 U.S. 411, 417 (1981); see also, Brown v.
Texas, 443 U.S. 47, 51 (1979); Delaware v. Prouse, 440 U.S. 648, 661 (1979); United

States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975); Adams v. Williams, 407 U.S. 143,

146-149 (1972).



In the case at bar, Officer Maxwell Calloway was pursuing a lead that a Red Tide
official was meeting with prospective buyers in McDonough Square. (R. at 2.) During
twenty minutes of observation, Mr. Tracey’s appearance and activities aroused Officer
Calloway’s suspicions. Id. Officer Calloway, following the lead he was given about the
prospective meeting, combined with his previous eight months work investigating the
illegal firearms ring, was able to successfully cite an articulable reason or a founded
suspicion that Tracey was going to be engaged in criminal activity in the near future.
Using the Court’s reasoning from Cortez, Oftficer Calloway was well within the bounds
of the Fourth Amendment by stopping Tracey and talking with him, because this was
simply an encounter between an officer and what seemed to be a civilian. United States v.
Cortez, 449 U.S. 411, 417 (1981).

Chief Justice Burger, writing for the majority in Cortez, articulates “the essence”
of what must be considered in any interaction between police and the public: “the totality
of the circumstances — the whole picture — must be taken into account.” Id. The majority
urges caution that which is “collected must be seen and weighed not in terms of library
analysis by scholars, but as understood by those versed in the field of law enforcement.”
Id. at 418. Therefore, it is imperative that the case at bar not be broken into singularized
and individual circumstances, but that it be viewed in its totality. See also lllinois v.
Gates, 462 U.S. 213, 230 (1983). Coupling the totality theory from Cortez with the
- Court’s holding in United States v. Knights, the foundation for Fourth Amendment
jurisprudence is clear. 534 U.S. 112 (2001). Chief Justice Rhenquist, in the unanimous

Knights opinion states ““[t]he touchstone of the Fourth Amendment is reasonableness’™
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and the best method to determine if a search is reasonable is to “assess[] . . . the degree to
which it intrudes upon an individual's privacy and . . . the degree to which it is needed for
the promotion of legitimate governmental interests.” /d. at 118-19 (quoting Wyoming v.
Houghton, 526 U.S. 295, 300 (1999)). Using these two distinct theories: considering the
totality of the circumstances involved and the reasonableness touchstone, Officer
Calloway did not violate William Tracey’s Fourth Amendment rights by simply moving
an exterior garment of clothing when reasonable articulable suspicion is present.

Following Chief Justice Burger’s reasoning in Cortez, and assessing the “totality
of the circumstances” surrounding the pair’s entire interaction, the first encounter
between Officer Calloway and Tracey was simply a consensual, investigatory encounter.
Cortez, 449 U.S. at 417 (1981). Ofticer Calloway merely approached a man in the park,
and asked him some questions, including his name. (R. at 3.) Tracey continued to act in a
manner that was questionable; he “became visibly angry and glanced to his left and right
repeatedly.” Id. Alone, this singular interaction with Tracey means nothing. However,
when it is combined with the subsequent, first pat down, Otficer Calloway was operating
properly within the bounds of Terry and the Fourth Amendment. 392 U.S. at 1.

During the first pat down, Tracey did not physically resist, but “cursed and
berated” Officer Calloway. (R. at 3.) Consistent with the requirements ot Terry, the pat
down was over the exterior surface of Tracey’s clothing to ensure Officer Calloway’s
safety and to ensure the safety of any innocent bystanders. /d. Using the Court’s
reasoning in INS v. Delgado, the department concedes that this was, in fact, a *stop.” 466

U.S. 210 (1984). Officer Calloway did lay hands on Tracey, ultimately ended up patting
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him down, and neither Tracey, nor another reasonable person in the circumstance would
reasonably feel “free to leave.” Id. However, during this first pat down Calloway found
no weapons, nor did he feel anything consistent with a weapon. As such, following this
initial pat down, Tracey was free to go. Both the district court and the Thirteenth Circuit
court agree that at this point, Tracey’s rights have not been jeopardized in any manner.

Various federal circuit courts, and the Supreme Court defer to the knowledge and
experience of law enforcement officials to make determinations based on “factual and
practical considerations of everyday life on which reasonable and prudent men . . . act.”
Maryland v. Pringle, 540 U.S. 366, 370 (2003); see also, United States v. Jones, 535 F.3d
886 (8th Cir. 2008); United States v. Reed, 443 F.3d 600 (7th Cir. 2006). In Herring v.
United States, the Court determined that officers making a probable cause determination
in good faith on reasonable, albeit mistaken, circumstances, have not per se violated a
citizen’s Constitutional rights.  U.S. [ U.S. LEXIS 581 (2009). This level of
deference given to officers speaks volumes.

The Thirteenth Circuit’s opinion is correct in its assertion that Otficer Calloway’s
search was required to stop after his initial pat down did not yield any weapons. (R. at 9.)
Mr. Tracey was free to go at that point, but as he was leaving the encounter, Otficer
Calloway plainly viewed a strap under Mr. Tracey’s jacket. (R. at 3.) There is nothing in
the record to suggest that the visualization of the strap was anything but an ordinary
sensory perception by a police officer. Calloway testified to two particular things
regarding the strap: first, he immediately was unsure of its purpose, and second,

Calloway testified, the strap was consistent with a shoulder holster for a concealed
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firearm. (R. at 9.) Moreover, the record is silent as to whether there was any verbal
interaction between Tracey and Officer Calloway regarding the strap after Calloway
visualized it.

In United States v. Brown, from the Seventh Circuit, during a Terry “stop-and-
frisk™ the officer and the suspect did have a verbal exchange regarding an item in a jacket
pocket that resembled a gun, and when asked what that object was, the suspect said,
“[n]othing,” and was not surprised that a handgun was found. 273 F.3d 747, 749 (7th Cir.
[ll., 2001). Brown’s argument was that the manipulation of items in his pocket was a
violation of Terry, and by proxy the Fourth Amendment. The Seventh Circuit rejects this
argument because the manipulation of the clothing and contents of a pocket arose out of
the officer’s belief that he was manipulating a weapon, not mere contraband. 273 F.3d
747 (7th Cir. 2001).

The case at bar is distinguishable from United States v. Brown. In Brown, the
officer felt an object consistent with a weapon, and in the instant controversy, Ofticer
Calloway visualized an object consistent with concealment and holstering a firearm. (R.
at 3.) Following his ordinary sensory perception of the strap, the Thirteenth Circuit’s
opinion even grants Calloway new reasonable suspicion: “Officer Calloway had, at most,
a reasonable suspicion with respect to the strap.” (R. at 9.) With a new, reasonable,
articulable suspicion as to what the strap’s ultimate purpose is, Otficer Calloway returns
to square one in terms of a Terry “stop-and-frisk.” 392 U.S. at 10.

Craven has a prohibition on carrying a concealed firearm. Craven Statute § 19-

166.18. Because Officer Calloway suspected “criminal activity ‘may be afoot™ he
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