AG-GAG UPDATE: RECENT REMAND OF PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS,
INC. V. STEIN AT THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
Anastasia I. Urian
In 2014, Craig Watts, a North Carolina poultry farmer for Perdue, allowed animal welfare
organization, Compassion in World Farming, to film his farm. 1 He wanted to
increase transparency in the industry after seeing a commercial for Perdue. The commercial
showed animals roaming on acres of land enjoying wonderful living conditions, which was far
from the reality on his farm. 2 After the film aired, Watts was labeled a rogue farmer by Perdue,
which led to disputes with the company and Watts eventually terminated his contract. 3
Now many states have ag-gag laws which prohibit farmers from highlighting the realities
of industrialized farming. Generally, ag-gag laws—“ag” is short for agriculture and “gag” refers
to silencing whistleblowers—criminalize recording, photographing or using any other type of
media to record and share what is going on inside farms. 4 Lobbyists for the laws claim they
protect small business owners from false videos and slanderous statements. 5 However, there has
been much criticism of these laws, including from farmers who want to increase transparency.
For example, Watts thinks having these laws in place equates to farmers “almost admitting
they’re ashamed of what they’re doing,” and he mentions how important it is to not “allow an
industry, specifically the animal agriculture industry, to self-regulate.” 6 Ag-gag opponents argue
that having ag-gag laws in place allows farms to keep functioning without accountability of their
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actions because regulators do not check-in very often and no one is able to speak up against the
farm under these laws. 7
The first iteration of ag-gag laws focused on eliminating bad press for farms. 8 The more
recent iteration of the laws, however, goes further to protect against trespassing or stealing trade
secrets. 9 These laws suppress the type of information that can leave the farm and put limits on
the type of language that can be shared about the farms as well. 10
In January 2016, North Carolina passed its ag-gag law: The Property Protection
Act. 11 Instead of holding the farms and the agriculture industry accountable through mandates
such as changing the current standard of care and policies, North Carolina responded with a law
that makes it a crime to report what is happening on the inside. 12 Watts warned that consumers
only see idyllic depictions of farms and not reality. 13 Activists are now banned by law from
trying to change this image. With North Carolina’s ag-gag law, the facade to the consumer
continues.
I.

NORTH CAROLINA’S AG-GAG LAW: THE PROPERTY PROTECTION ACT

North Carolina’s ag-gag law was passed with opposition. While proponents argued it
protects private property rights and the farm owners from libel, 14 Governor McCrory vetoed the
bill in the summer of 2015 because it “does not adequately protect or give clear guidance to
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honest employees who uncover criminal activity.” 15 He was also concerned “that subjecting
these employees to potential civil penalties will create an environment that discourages them
from reporting illegal activities.” 16 Despite his concerns, super majorities in the House and
Senate overruled the veto, making the Property Protection Act effective January 1, 2016. The
relevant part of the Act reads:
(a) Any person who intentionally gains access to the nonpublic areas of another's
premises and engages in an act that exceeds the person's authority to enter those
areas is liable to the owner or operator of the premises for any damages sustained.
For the purposes of this section, “nonpublic areas” shall mean those areas not
accessible to or not intended to be accessed by the general public.
(b) For the purposes of this section, an act that exceeds a person's authority to enter
the nonpublic areas of another's premises is any of the following:
(1) An employee who enters the nonpublic areas of an employer's premises for a
reason other than a bona fide intent of seeking or holding employment or doing
business with the employer and thereafter without authorization captures or
removes the employer's data, paper, records, or any other documents and uses the
information to breach the person's duty of loyalty to the employer.
(2) An employee who intentionally enters the nonpublic areas of an employer's
premises for a reason other than a bona fide intent of seeking or holding
employment or doing business with the employer and thereafter without
authorization records images or sound occurring within an employer's premises and
uses the recording to breach the person's duty of loyalty to the employer.
(3) Knowingly or intentionally placing on the employer's premises an unattended
camera or electronic surveillance device and using that device to record images or
data. 17
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North Carolina's ag-gag law is distinct from its other state counterparts in two ways.
First, it applies to all employment, not just the agricultural industry. 18 Second, violation of the
law is not a criminal offense; it is a civil offense. 19 There is also a clause that puts exemplary
damages at $3,000 per day of recording. 20 Less than two weeks after the law became effective,
People for the Ethical Treatment of Animals (“PETA”) brought a lawsuit in North Carolina
against the act. 21
II. PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS, INC. V. STEIN
PETA, joined by seven other organizations, sued Josh Stein as the Attorney General of
North Carolina and Carol L. Folt, Chancellor of the University of North Carolina-Chapel Hill, on
January 13, 2016 challenging the act’s constitutionality. 22 Stein represented the State of North
Carolina and Folt was joined because UNC operates a facility PETA once investigated and
wanted to continue investigating. 23 In suing Stein and Folt, PETA argued § 99A-2 violated the
First and Fourteenth Amendments of the United States Constitution.24
The district court ruled that the plaintiffs failed to provide sufficient facts so it
lacked jurisdiction to adjudicate the Plaintiffs’ claims. 25 Therefore, the court could not
rule on the matter and the Defendants’ motion to dismiss was granted. 26
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PETA appealed to the United States Court of Appeals for the Fourth Circuit in
June 2018. 27 In their appeal, Plaintiffs argue that they did allege sufficient facts to
demonstrate standing. They claim “their allegations of injury pertain to an objectively
reasonable chill on the exercise of their rights and self-censorship—an actual injury-infact for purposes of standing to assert a First Amendment challenge to the Act.” 28 The
Court of Appeals reversed and remanded the case, holding that the Plaintiff organizations
possessed Article III standing to challenge North Carolina General Statute § 99A-2 on
First Amendment free speech grounds. 29
In the opinion, the Court focused on what the statute now prevents the plaintiffs
from doing, including a time that PETA uncovered illegal and unethical abuse that a
UNC Chapel Hill supervisor told the undercover workers not to report. 30 PETA
uncovering this is now unlawful under § 99A-2. 31
As of the time of this paper, the decision has not yet come out as to whether
§99A-2 is or is not constitutional.
III. AG-GAG APPEAL OUTCOMES IN IDAHO AND UTAH
In both Idaho and Utah, courts have held state ag-gag laws as unconstitutional. In
2015, a district court in Idaho ruled that criminalizing news gathering and distribution
went against the First Amendment. 32 The Idaho ag-gag law “[gave] agricultural facility
owners veto power, allowing owners to decide what can and cannot be recorded,
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effectively turning them into state-backed censors able to silence unfavorable speech
about their facilities,” the Court said in the ruling. 33
In 2017, Utah also ruled their ag-gag law violated the First Amendment’s freespeech protections. 34 In Legal Animal Defense Fund v. Herbert 35, the District Court of
Utah “rejected the state's defense of the law, saying Utah had failed to show the ban was
intended to ensure the safety of animals and farm workers from disease or injury.” 36 The
court responded to those in support of the ag-gag law by noting that; "Utah undoubtedly
has an interest in addressing perceived threats to the state agricultural industry, and as
history shows, it has a variety of constitutionally permissible tools at its disposal to do so.
Suppressing broad swaths of protected speech without justification, however, is not one
of them.” 37
It’s likely that North Carolina’s bill will be struck down because of the
similarities to those ruled unconstitutional in other states. Both Utah and Idaho’s bills
kept people from recording, like North Carolina’s does. A difference between the two
bills that were struck down and North Carolina's is that North Carolina’s mentions theft
of employer's data, paper and records in addition to the filming. However, this is only one
part of the bill and this would not necessarily take away anyone’s freedom of speech. The
bill could be reformed to only maintain the theft provision and take out the recording and
whistleblowing provisions which are the components ruled unconstitutional in the
aforementioned states. Additionally, there is a policy argument to be made in favor of
33
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abandoning the statute. Other states have recognized the constitutional dangers with aggag laws, and it’s likely that those dangers will be found to outweigh the benefits in
North Carolina.
IV. DANGERS OF AG-GAG LAWS TO SOCIETY
A. Lack of Transparency
Ag-gag laws not only harm the animals that are affected by abuse, but they harm
the public. With these laws in place, there is a lack of transparency in our industrial meat
and dairy production systems in which consumers are not told all of the effects of the
industrial meat industry throughout the lifespan of the production.
Part of the problem with factory farms is the image that is portrayed by them on
meat packages, egg cartons and commercials. What consumers see and equate with
farming is not what most modern agriculture looks like, and consumers need third parties
be able to show us that this image is unrealistic. 38 What happens from the time the animal
comes to the farm to the time individuals consume it is widely unknown making it hard
for the public to have a real grasp on production and standards. The USDA has
promulgated regulations that “attempt to ensure food safety by examination of meat,
poultry and eggs, but fail to supervise, inspect, or create standards on factory-farming
operations in which animals and eggs are raised and produced.” 39 Due to the lack of
regulations inside the animal feeding operations, it is imperative that people are able
to expose the wrongdoings and dangers of the operations. 40
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Undercover investigations have led to the exposure of wrongdoings: animal abuse,
abhorrent working conditions, food safety threats, and environmental hazards. 41 The release of
information gathered from the undercover investigations inspired a demand for industry changes
and an increase in public education on the topic. 42 Without being able to have this knowledge,
society might not be able to demand change. It will be hard to gain support for improved animal
conditions and addressed human health concerns without proof of the current lackluster status
quo, especially in an industry so integral to our economy.
While the lack of transparency is an issue because it makes consumers unaware of the
extent of the choices they are making on their plates, it is “also a freedom of expression issue, a
workers’ rights issue, an environmental issue[,] and a public health issue.” 43 It is imperative for
meat consumers to be fully informed regarding what their decisions mean for their bodies, the
agricultural industry, and for the environment. With ag-gag laws in place, the ability to be a fully
informed consumer is limited.
B. Consumer Health Effects
Eating mistreated meat and dairy can have an effect on our bodies, and currently
consumers are unaware of these effects because of the lack of transparency in the system. The
treatment of animals (both before and after production) has long-reaching consequences that
affect humans once the meat and dairy have been consumed. 44 In an attempt to save money,
some farms have gotten creative with animal feed. It is possible for animals in concentrated
animal feeding operations (“CAFOs”) to have been fed “carcinogens, rocks, dirt, plastic[,]” and
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arsenic. 45 Some farms use their animals for feed, “which produces a meal consisting of feathers,
skin, hair, hooves, blood, and intestines.” 46
Mistreatment of animals before and after slaughter can create human health risks. For
example, mad cow disease, salmonella and other food-borne illnesses are transmitted to the
consumer through the consumption of animals with these illnesses. 47
Due to large disease rates in livestock, CAFOs tend to use low doses of hormones in their
livestock. 48 USDA researchers reported that 84% of surveyed hog farms use some amount of
antibiotics. 49 The bigger the farm operation, the more likely it is to use antibiotics. 50 This
subtherapeutic is problematic because “low-level doses are high enough to affect bacteria, but
not high enough to kill them all off—giving bacteria the maximum chance to adapt, become
antibiotic-resistant, and multiply.” 51 When this occurs, the antibacterial medications that science
has made available for human use will lose its potency and ability to fight off human
infections. 52
In September 2018, The National Pork Producers Council pledged to join the global
antibiotic resistance challenge. 53 However, rather than agreeing to stop antibiotics use on
animals, the effort “will focus on improving antibiotic uses . . . and enhancing antibiotic use data
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sharing.” 54 The challenge’s hope is to create world-wide standards for how to best use antibiotics
so that antibiotic resistance does not increase further than it already has. 55
C. Health of Employees and Nearby Populations
Duke researchers recently found that death from underlying diseases 56 is much higher in
communities with high farm density. 57 Additionally, these communities had a greater risk of
infant mortality and lower birth weight. 58 University of North Carolina researchers found that
minorities and people of color are disproportionately affected by the location of CAFOs. 59
The Center for Disease Control has also done research on the effects of CAFOs on
populations that live and work near or in the farms. They have found four common air pollutants
released from CAFOs: ammonia, hydrogen sulfide, methane, and particulate matter. 60 With the
exception of methane, these pollutants cause respiratory issues ranging from irritation to causing
chronic respiratory issues like bronchitis and lung function deterioration. 61 In the most severe
cases, hydrogen sulfide can cause death. 62 Pathogens found in animal manure can also cause
diseases. While some of the diseases, like ringworm, are minor, the majority of the diseases have
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severe symptoms like vomiting, joint pain, dehydration and fevers. 63 CAFOs can be particularly
troubling because of how animals are housed; “[t]he potential for transfer of pathogens among
animals is higher in confinement, as there are more animals in a smaller amount of space.” 64
Farm employees deal directly with pathogens when they work within these operations and
directly with the animals because the pathogens can be transferred through fecal-oral
transmission and inhalation. They can also affect nearby communities through transmission,
drinking water, and accidental water consumption at nearby water activity areas. 65 The
antibiotics that could be used to treat those who catch diseases from CAFOs are used on the
animals. 66 Therefore, these diseases can have a deadly effect on those infected by them as the
infection or disease might be resistant to the antibiotic. 67
V. CONCLUSION
The lack of transparency in the farming industry leads to negative health consequences
in consumers, nearby populations and employees. 68 It is imperative to the health of people and
the environment that farm conditions can be reported. However, ag-gag laws limit the ability of
someone to create the necessary proof for claims like mistreatment. 69 This is where the law
ultimately hurts more people than it claims to protect. North Carolina’s ag-gag law is protecting
the farmers from scrutiny and punishment for consumer health issues.
People for the Ethical Treatment of Animals v. Stein has been remanded and it remains
to be seen whether North Carolina’s ag-gag law (§99A-2) will be ruled unconstitutional or will
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be kept in place. Based on the cases in Utah and Idaho, it is probable that North Carolina will
lose their ag-gag bill once the case is retried. 70 In Utah’s decision, the court noted that this law
is not the right way to go about protecting the agricultural industry of the state. 71 It is likely that
the court for this case in North Carolina will agree and express similar sentiments in their
decision based on the similarities between the recording rules in their statutes.
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