City of Asheville v. State of North Carolina:
Finding a Limit for Legislative Reach Into Local Affairs?
Seth Morris
I.

Introduction
On October 6, 2015 the North Carolina Court of Appeals issued its ruling in the case of

City of Asheville v. State.1 In ruling for the state, the court affirmed the district court’s ruling that
the City of Asheville had standing while rejecting the lower court’s conclusions about the act’s
constitutionality.2 The city’s challenge rested on three arguments:
(1)

that the act violates state constitutional limitations of the legislature’s power to
enact local legislation concerning “health and sanitation” or the “regulation of
non-navigable streams3;

(2)

that the act violates the state constitution by irrationally singling-out a single
municipality4, and;

(3)

that the state constitution prohibits the legislature from taking property from a
municipality without compensation and transferring that property to another
political subdivision.5

The court, applying a broad interpretation of the state’s power over municipalities and other
political subdivisions, rejected all three of the city’s claims.6 The city plans to appeal the court’s
decision.7
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II.

Background
In 2013, the North Carolina General Assembly passed House Bill 488, the North Carolina

Water/Sewer Act.8 Citing concerns over cost-effectiveness and quality of service, the Act
established that, for counties with both a municipal water system that meets certain service
criteria and a metropolitan sewerage district (MSD), the water system and sewerage district must
be merged into a new political entity known as a Metropolitan Water and Sewerage District
(MWSD).9 Because of the bill’s strict limits upon which systems would qualify for merger, its
only effect was to force the merger of the City of Asheville’s municipal water system with the
Metropolitan Sewerage District of Buncombe County.10 This merger would have the effect of
transferring the all of the water system property owned by the city to the newly established
Metropolitan Water and Sewerage District of Buncombe County.
The Water/Sewer Act is the result of years of political tension, previous legislative
involvement, and litigation surrounding the Asheville Water System.11 This ongoing dispute
stems from the fact that the City of Asheville owns and controls the water system and sells water
to surrounding communities and customers.12 The city established a rate system that charged
non-residents a higher rate than those living within the city limits.13 The legislature asserted
itself into the issue by passing several bills that regulated how the water system charged its
customers beginning in the mid-2000s.14 Tensions continued and culminated with the passing of
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the Water/Sewer Act, wresting control of the system away from the city and transferring its
ownership to the newly created metropolitan water and sewerage district.15
As soon as the Act became law, the city filed a complaint and motion for a temporary
restraining order in Wake County Superior Court.16 The court granted the temporary restraining
order and trial preparations began.17 In June of 2014, the Superior Court issued a ruling rejecting
the State’s motion for summary judgment and granting the city relief on the three
aforementioned constitutional claims.18 The state appealed and a three-judge panel of the Court
of Appeals heard oral arguments in June of 2015.19 In a decision filed on October, 6, 2015, the
panel unanimously rejected all three of the city’s claims.20
III.

First Claim: Article II, § 24 Prohibits Local Laws Relating to “Health”,
“Sanitation”, and “Non-Navigable Streams”
Asheville’s first claim is that the Water/Sewer Act is in violation of Article II, § 24 of the

state constitution, which prohibits local laws “related to” fourteen different subjects, including
“health,” “sanitation,” and “non-navigable streams.”21 Asheville contends that law is clearly
related to health and sanitation because it “delegates all the powers necessary to create, own,
operate, and regulate sanitary sewer systems and public water systems . . . whose purpose no
doubt is to promote the public health.”22 Furthermore, the city contends that the act clearly
relates to non-navigable streams because, “[w]ithout the non-navigable streams [that feed the
system’s reservoirs], Asheville has no Water System.”23
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The Superior Court ruled that the Water/Sewer Act violates Article II, § 24 of the state
constitution by attempting to regulate “health,” “sanitation”, and “non-navigable streams”
through a local law.24 In support of this proposition, the lower court ruled that, as a matter of law,
the Water/Sewer Act is a local law, “specifically drafted and amended to apply on to Asheville
and the Asheville Water System,” and that the law related to “sanitation,” “health, and “nonnavigable streams.”25
In overturning the Superior Court’s ruling, the Court of Appeals agreed with the city’s
claim that the Water/Sewer Act is local law, but reasoned that a local law “is not deemed to be
one ‘relating to health [or] sanitation’ unless (1) the law plainly ‘state[s] that its purpose is to
regulate [this prohibited subject],’ or (2) the reviewing court is able to determine ‘that the
purpose of the act is to regulate [this prohibited subject after] careful perusal of the entire act.’”26
In order to determine the purpose of the Water/Sewer Act, the court turned first to the language
of the legislation itself. The Act purports to address concerns regarding “quality [of] services”
and “cost effective[ness]” of the municipal water system.27 Secondly, the court determined, by
“perusal of the entire act”, that it “prioritizes[s] concerns regarding the governance over water
and sewer systems and the quality of the services rendered.”28 The court distinguished the
present case from previous cases voiding the establishment of local sanitation districts on the
grounds that the Water/Sewer Act does not “enforce” or “impose” health regulations on the
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water system.29 Furthermore, the court determined that there is “nothing in the Water/Sewer Act
which suggests that its purpose is to address some concern regarding a non-navigable stream.”30
IV.

Second Claim: Article I § 19 Prohibits the State from Singling-Out a Municipality
Without a “Rational Basis” in Violation of the “Law of the Land.”
The city’s second claim— that the Water/Sewer Act is unconstitutional because it

irrationally singles out the city in violation of the law of the land—relies upon the due process
clause established in Article I, § 19 of the state constitution.31 Asheville argued that this clause,
which mirrors 14th Amendment of the U.S. Constitution, requires that, even when the State is
pursuing a legitimate government interest, it must do so “rationally”, without “arbitrary or
capricious discrimination.”32 The city conceded that the State has a “legitimate government
interest” in ensuring that North Carolina’s water systems provide “reliable, cost-effective, highquality water and sewer services.”33 However, the city contends, that, in pursuit of this legitimate
interest, the state irrationally and “meticulously structured [the Act] to exclude” other, similarlysituated municipal water system and metropolitan sewerage districts, and conversely, municipals
sewerage systems operating within metropolitan water districts.34 Furthermore, the city argued,
the Act delineation between Asheville’s water system and other water systems within the
Metropolitan Sewerage District of Buncombe County, is further proof of its “arbitrary and
irrational” nature.35
In ruling for the city, the Superior Court found the state lacked a “rational basis” for
transferring the municipal water system “without Asheville’s consent” when such a transfer
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would result in “no change in the existing use and purposes” of the water system.36 Thusly, the
state violated the “law of the land” by enacting a transfer that “bears no relation . . . to the Act’s
stated purpose.”37
The Court of Appeals disagreed that the Water/Sewer Act irrationally singled-out the
City of Asheville and concluded that the Act achieved a “legitimate government interest” by
expanding the governance of the system to include representatives from across the system’s
service area. The court found that when the “General Assembly irrationally singles out one
municipality in legislation [it] merely means that the legislation is a local law”38 and, that local
laws are not in violation of the “law of the land,” “even when legislation affects a municipality's
exercise of a proprietary function, such as operating a water system.”39 Furthermore, the court
found that the transfer provision achieves “some valid public purpose” by transitioning the
governance of the water system to “a political subdivision whose representatives are selected
from all areas served by the system, as opposed to being governed by Asheville's city council,
which is chosen only by those living within Asheville's city limits.”40
V.

Third Claim: The Transfer Provision of the Water/Sewer Act Is an Unconstitutional
Taking Under Article 1, § 19 and § 35.
The City of Asheville’s final claim was that the transfer of the Asheville Water System to

the newly created metropolitan water and sewerage district without compensation is an
unconstitutional “taking.”41 Article 1, § 19 of the state constitution establishes due process
protections against the state taking of property.42 Article 1, § 35 asserts that “a frequent
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recurrence to fundamental principles” is vital to the protection of liberty.43 Asheville contended
that (1) the water system is a proprietary function that must be afforded the same protections
from taking as private businesses, and that (2) such a taking of its proprietary water system is not
a “valid use of [the] sovereign power” to take property for “public use” because such a transfer
would not materially change the public good stemming from the use of the property.44 Pleading
in the alternative, Asheville argued that, even if the transfer of the water system is constitutional,
that the city must be justly compensated for the taken property.45
The Superior Court agreed with the city on both counts. The court found that (1)
Asheville water system is a proprietary function, and (2) that the city is entitled to the same
protections as business engaged in “similar business enterprise.”46 Thusly, the court reasoned,
the taking is not a “valid exercise” of the state’s authority, because the system is used for the
same purposes under its current ownership as it would be under the control of a metropolitan
water and sewerage district.47 Furthermore, the court held that even if the taking were
constitutional, Asheville is entitled to just compensation for the taking of its system which is
worth in excess of $100 million.48
The Court of Appeals, relying on precedent that established expansive interpretation of
state power over municipalities, reversed the lower court. North Carolina courts have previously
recognized the authority of the legislature to transfer a municipal water system to another
political entity.49 The court dismissed the notion that, because the city was acting in a
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“proprietary capacity”, it deserved the same protections afforded to similar private entities.50 The
court found no distinction between state authority over proprietary functions and any other
municipal functions.51 Furthermore, the court, relying on precedent established by the United
States Supreme Court, found no duty to compensate the city for the taking.52 The court reasoned
that the diversion of waterways for the purpose of providing water to its citizens is a function of
the state that it may delegate to municipalities or whatever else political entity it chooses.53 As
such, the court found that, the state may take a municipal water system without “compensation”
or the “consent of [the municipality’s] citizens.”54
VI.

Conclusion
The decision in City of Asheville v. State further confirms that the legislature in North

Carolina has the broad authority to create and rescind municipal powers with little fear of
judicial intervention. As the court interprets it, Article II, § 24 provides protection to
municipalities only in the clearest and most egregious cases of legislative overreach.
Municipalities bear a heavy burden in proving that this overreach occurred. Furthermore, North
Carolina continues to recognize little municipal right to due process.
Moving forward, municipalities can no longer rely on the courts to protect them from the
legislative whims that attempt to govern their local affairs. It is clear that where the legislature
want to intervene—whether in regard to water systems, airports, fiber-optic networks, or
otherwise—the legislature can intervene. In light of Asheville, municipalities should be wary of
bringing suit against the, seemingly all-powerful legislature. As legal remedies are further
diminished, local leaders will have to look increasingly toward political solutions. Forging
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relationships with local legislative delegations and directing (or credibly threatening to direct)
change at the ballot box are the most powerful tools that municipal elected officials and residents
can utilize to keep the legislature out of their local affairs.
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