Water Scarcity in the U.S.: Two Systems of Law and their Effects on Future Policy
Palmer Hilton
Water law in the United States is a complicated issue and a growing field of importance
due to scarcity of the resource and population growth. Two schools of legal thought govern water
rights in the United States and are based on geographic region and grounded on principles of
property law. Prior appropriation is the law in the Western United States, and riparian rights
govern the Eastern United States. This paper will discuss the various systems and recent policy
implications of each system, specifically in Nevada, California, Tennessee, and Georgia.
The prior appropriation doctrine, which is law in the Western U.S. is based on the
principles of “beneficial use” and first use.1 This doctrine transfers water rights to the person
who first used that water for something deemed to be a beneficial use. This first use right is a
product of the history of how the west was settled (through pioneers and land grants). Beneficial
use is more subjective, but today refers mainly to agriculture.2 Prior appropriation makes sense
for the West because the climate is dry and requires more regulation of a limited supply of
water.3 Further, since water sources are few and far between, adjacent rights would not be
effective. Most farms require irrigation, and riparian rights (based on the doctrine of property
border use rights) would exclude large regions of the West.4 Prior appropriation, importantly,
allows water to be diverted for beneficial use. Again, this is mostly a function to serve
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agriculture today, but also developed to service mining communities.5 Given that rivers and
bodies of water naturally flow downstream, this puts those individuals closer to the source in an
advantageous position relative to water rights and usage. Those below are proportionally
allocated only what is left in the system.
This “priority” in the system is a particularly difficult challenge in the West. As
populations grow in the western United States, water becomes more scarce, and increasingly
lengthy severe droughts continue to plague the region.6
The Southwest apportions most of their water from the Colorado River, based on the
rights allocated in the Colorado River Compact (CRC) and more generally, the “Law of the
River,” which contains the body of laws and regulations pertaining to the Colorado River Basin.7
The CRC was drafted in 1922, and allowed for the allocation of water within the Colorado River
system to each state in the basin.8 The CRC is a document that has been updated over time by
various agreements between the States based on the most current water availability and
necessity. No state has suffered more from this policy implication than Nevada. Arizona v.
California has been re-litigated on multiple occasions and over time has determined and affirmed
the percentages and amounts of water designated to each state in the lower basin (rights
originally established by the Boulder Canyon Project Act). 9
The Arizona decision supersedes the priority rights established in the prior appropriation
doctrine and specifically allocates certain percentages of water to each state and Native
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American tribes in the basin.10 So while Nevada has access to water before California, Nevada is
restricted to four percent of the annual flow (300,000 acre feet).11 California takes fifty-eight
percent (4,400,000 acre feet) and Arizona takes the excess (an amount that depends on the flow
levels).12
This apportionment has recently come into critique for two reasons. First, population in
Nevada (mainly due to the growth of Las Vegas) has grown by thirty-five percent since 2000.13
This population increase skews the water allocation and leaves Las Vegas desperate for water.
Conservation efforts have been extremely successful, but with further growth estimates, Las
Vegas and Nevada cannot thrive under the current agreement based on further growth estimates.
Exacerbating the problem is the ongoing drought throughout the Southwest, further restricting
the flows of the Colorado River. Lake Mead is shrinking and current estimates say the lake could
run dry by as early as 2021.14
Second, agriculture in California has come under fire as a major culprit of excess water
usage. California adopts a hybrid form of water rights, blending the riparian and prior
appropriation doctrines.15 Most notably, a stipulation is included that rights to use may be lost
due to non-use.16 This incentivizes users to maintain usage beyond necessity or beneficial use. In
times of drought, this becomes extremely problematic because it conflicts with the prior
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appropriation rights and can leave those further down the line without adequate water.17 While
California agriculture is no doubt a crucial industry for the United States, there should be more
foresight with regards to water usage in the system in order to maintain its ongoing
sustainability. California is experiencing its worst drought in modern history and it is
exacerbated by a lack of foresight that drought could occur and planning for the future regardless
of the conditions.18
Creative policy solutions can help mitigate the problems in California and it should look
to Las Vegas as a model for successful water conservation. Clark County, Nevada has managed
to sustain thirty-five percent growth since 2000, while also decreasing water usage by one third
during the same time frame.19 The most obvious solution, which California has enacted, is
mandatory water conservation among all citizens.20 Landscaping reforms should also be
incentivized. Las Vegas created a successful program of crediting citizens for adopting desert
landscaping on their property.21 However, these policies mainly affect residential communities,
whereas for California, agriculture should be the primary target. California should push
legislation to enact more oversight over agriculture, including limiting or preventing
extraordinarily high water intensive crops relative to their cash crop value from being produced.
Almonds and alfalfa are two examples of such crops. Efficient farming should be a goal, and this
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is definitely a feasible option, since farmers in the Delta farming region have voluntarily reduced
water use by 25% in response to the drought over this past year.22
The water shortage in California has actually been a problem for years, but was not
recognized since groundwater supplies were always available to cover shortages.23 This is
especially true for the agriculture industry. California does not even have a system for regulating
groundwater use besides specific injunctive court orders.24 This system is obviously ineffective
at regulating all instances of groundwater use. The California Supreme Court ruled that
groundwater use is only restricted to “reasonable use”.25 Farms were allowed unregulated use of
their groundwater, and it was used to excess during periods of drought.26 However, given this
continued reliance on groundwater, the sources are largely depleted and NASA claims the
groundwater supply in the Central California farmland region will only last a few more decades
at the current rate of use.27 The lack of groundwater reserves is actually a larger problem than the
current drought. The drought will ebb and flow in intensity, and may even end. Groundwater
reserves do not recharge at a constant or predictable rate.28 Lack of groundwater gives California
no safety net for the future.
Water trading and leasing is the next policy solution, and it seems to be paving a way for
the future of the West. The first major water trading agreement was negotiated in September
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2015.29 The City of Las Vegas—which has surplus water supplies due to its successful
conservation efforts—has agreed to trade water to Los Angeles.30 Las Vegas will be providing
enough water to supply 300,000 homes in Los Angeles each year in exchange for $45 million
each year.31 If this plan is successful, it could be a model for future negotiations between the
Western States in times of need. The plan could be expanded to water rich states in the
Northwest, providing water to the desert regions of the Southwest. Existing infrastructure is a
concern, but there are already discussions to build pipelines from Northern Nevada to Las Vegas,
funneling water from the North down to the major population centers in the Southwest.32
Another foreseeable policy option for California is to create a water banking system
similar to Arizona’s water bank (although, this presumes there is surplus water to bank). Arizona
and Las Vegas have been storing unused allotments of their Colorado River water in
underground aquifers, which can been withdrawn in times of need.33 Since 1996, Arizona and
Nevada have been able to bank over nine million acre-feet of water (just over two times
California’s yearly allotment).34 Las Vegas has gained valuable experience dealing with issues
of drought for years. Drought is not a unique problem, but Las Vegas was simply affected earlier
than other cities. In the near future, the effects of drought will be seen across the West as a whole
and could strain the entire water distribution system currently in place.
In contrast to the Western water policy issues relating to prior appropriation, the Eastern
United States adopted a fundamentally different legal right to water. The Eastern states have
adopted riparian rights doctrine. This doctrine establishes that property owners are permitted to
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use water that borders their land or property. This doctrine also requires reasonable use, and does
not allow for interference with the right to the water of others.35 This system was adopted in part
due to the relative abundance of water in the East. It was not foreseen that allocation, or
shortages would arise. This certainly creates problems when shortages do occur, leading to no
assurances of water access or availability.36
The most recent issue regarding riparian rights is a current and ongoing border dispute
between Georgia and Tennessee.37 Due to population growth in Georgia, the current water
supplies have been strained by efforts to provide adequate resources to the state, particularly in
the Atlanta metro area.38 This has given rise to a dispute over a historical border issue. When
state lines were drawn, the border of Georgia and Tennessee was supposed to be split at the 35th
parallel. However in application, the border is one mile south of this line.39 Unfortunately,
located in this one mile region is the Tennessee River, which would be able to provide
substantial water resources for Atlanta.40 Under the riparian system, Georgia has no claim to the
river, unless its land actually bordered that body of water.41 Georgia has advocated for its right to
the water, citing the mistake in drawing the state lines in the 1800s, however Tennessee has been
unwilling to comply with the proposal.42 This resolution by Georgia directs the Attorney
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General to sue, and assuming the states cannot find an acceptable compromise it is likely that the
Supreme Court will settle this border dispute in the near future.43
This event demonstrates problems that can occur under the riparian system, especially
when water becomes scarce. Drought is a difficult problem to address under this regime, because
there is little flexibility for establishing a right to the water such as is available under the system
of prior appropriation in the Western United States. Access is determined by proximity to the
water and not by relative beneficial use. No doctrines equivalent to the “Law of the River” exist
in Georgia and Tennessee, which could possibly provide Georgia access to the Tennessee River
given that its tributaries feed into the river. This dispute should be taken as a warning sign for the
future of water availability in the Southeast. The circumstances here are unique, but the fact that
Georgia and Atlanta specifically are suffering from water scarcity is not something to take
lightly. The population in the Southeast is continuing to grow, and this will further strain the
water resources in the region.44 This border dispute is not an isolated incident either. Georgia and
Florida are currently involved in a lawsuit alleging that Georgia’s depletion of rivers flowing into
Florida has impacted Florida’s Apalachicola fishing industry, as well as the ecological viability
of this region.45 Both States are preparing for a long and expensive legal battle.46
Riparian rights were designed for a region that had not typically faced water shortages.
Policy considerations are now a more difficult proposition, since there is little experience with
water shortages and long term planning around drought in this region of the country. Often times
water management is only discussed during flashpoints when there is actually a drought
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occurring. This is comparatively different from the West, where water management is a
necessarily constant area of focus. Riparian rights also do not allow for non adjacent land owners
to access the water, leaving unfortunately located water users, like Georgia, in a bind.47
The issues surrounding drought on the Southeast are not an impending crisis like that in
California, but the future could bring such issues. The scenarios could mirror those faced in the
Southwest, mainly due to booming population growth outstripping the ability for water resources
and allocation to respond. Policy makers in the Southeast should carefully watch how the
drought situation unfolds in the Southwest and adopt proactive conservation policies to prevent a
crisis like the one California is currently experiencing.
Recent proposals have started bridging the gap between Eastern and Western water
issues. The two regions, with fundamentally different water laws could start working together
toward a common goal in the future. To do this, the East and West would need to combine the
best practices of both legal doctrines to create a comprehensive reform. The most striking of
these proposals is a preliminary scenario that would divert the Mississippi River into Colorado.48
This would connect parts of the Mississippi River to the Colorado River Basin system.49 The
benefits would be two-fold. The West would have greater access to water, and the Mississippi
Delta and Louisiana would face less risk of flooding. The plan is extensive and expensive,
(estimates forecast the project at $23 billion), but it has support from both sides as a feasible idea
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for long term water policy planning.50 Policy makers in the Southeast, particularly Mississippi
and Louisiana are optimistic about the idea due to their recent experience with Hurricane Katrina
and the potential for increased flooding caused by climate change.51 Such a plan would be mostly
beneficial for environmental reasons in the Mississippi Delta region and along the Gulf Coast.52
It would curb the widespread erosion on the Gulf. The Mississippi River spews 120 million tons
of earth into the Gulf of Mexico every year, and this is shrinking the landmass of the swamp and
marshland of Louisiana.53
This type and scope of project would provide much surplus water for the West and could
serve as a safety net for the future. Population growth might no longer be an impending crisis in
the Southwest with a Mississippi River pipeline. Key figures in water policy, like Pat Mulroy
(the former Chief of the Southern Nevada Water Authority) have championed the proposal as a
comprehensive reform to Southwestern water scarcity struggles.54 She also claims that the water
problems will not be solved unless a reform of such a magnitude is undertaken.55 Cooperation
between the states is essential to solving disputes over water rights and supplies. Even though the
project is estimated to take decades to complete, it could be a huge step in solving problems for
both the Southeast and Southwest.56
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The project would likely have significant backlash, however, due to engrained water
rights along the Mississippi River and would likely be fought in court.57 The riparian rights
doctrine gives those on or adjacent to the river access to the water. Diverting the river to
Colorado would be an infringement of their legal claim to access water.58 The Eastern States
would likely fight a proposal like this, regardless of the environmental benefits that would be
reaped.59 The legal ramifications in the West would be drastic as well. With the new influx of
water into the region, it is likely the Colorado River Compact would have to be updated, and the
percentages allotted under the Arizona decision would need to be re-litigated.60
Overall, the water laws in the United States are complicated issues that pose
environmental and policy problems that are different in the regions of the Southwest and
Southeast. Due to the climate and lack of water in the Southwest, prior appropriation makes the
most sense for distributing water, however drought and population growth make future planning
essential. The Southeast faces fewer problems of quantity because drought is a less frequent
occurrence. However, growth is still a potential problem, and disputes over water can occur in
times of drought. The riparian rights doctrine makes mitigating issues of drought more difficult
since it is inflexible regarding rights and apportionment. The future, it seems, may lie in
comprehensive multi-region, cooperative solutions that could bridge the gap in water laws and
solve multiple issues of under and over supply. Projects such as the Mississippi River diversion
will require statewide and region wide cooperation and a restructuring of water law and policy
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across the two systems. As climate change and population growth continue to impact regions
across the United States, large-scale reforms will be necessary.
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