Climate Refugees and International Law:
Legal Frameworks and Proposals in the US and Abroad
Matthew Gauthier
I.

Introduction
In recent years, the effects of a changing climate – from storm intensification to saltwater

intrusion to desertification – have lead to an increase in climate refugees, or environmental
migrants, and renewed scholarship on the issue. A topic that was unheard of years ago,
environmental migration has become one of the primary thrusts of environmental justice
movements.1 Advocates and scholars have developed an understanding of climate migration,
potential legal frameworks, and likely effects. This discussion has reached a new level of
intensity as advocates prepare for the UN Framework Convention on Climate Change
Conference of Parties in Paris in December 2015.2 In getting ready for this conference, new
thoughts and ideas on climate refugees have emerged and are worth considering.
Environmental migrants or climate refugees are those who are forced to move and
relocate based on changing climatic conditions. A commonly accepted definition is:
Environmental migrants are persons or groups of persons who, for compelling
reasons of sudden or progressive changes in the environment that adversely affect
their lives or living conditions, are obliged to leave their habitual homes, or
choose to do so, either temporarily or permanently, and who move either within
their country or abroad.3
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Environmental migrants are those who relocate generally, while the term “climate refugee” has
come to mean those who relocate internationally for the same or similar reasons.4 These
definitions have been made purposefully broad so as to include nearly all those who move for
climate reasons, whether reactively or proactively.5
The debate about a legal framework has become increasingly relevant during recent years
for three reasons. First, the effects of global climate change have only grown stronger, creating a
mounting burden on local governments in affected areas and increasing the drive for people to
move.6 Second, the first of what could be numerous climate refugee cases has been adjudicated.
In a recent case, the High Court of New Zealand rejected the refugee request of a citizen of
Kiribati, holding that he had not shown he would be subject to sustained and systematic
violations of his rights should he be forced to return.7 These results, while not necessarily
surprising, lead many environmental justice proponents to renew their calls for a legal
framework to deal with climate migration. Finally, social pressures associated with climate
change have placed a burden on the international community to deal with refugees moving for
both climatic and sociopolitical reasons.8
These pressures have in turn lead to a large increase in scholarship and debate on legal
frameworks to deal with climate migration. This paper will address three areas: (1) the existing
regimes for environmental refugees, including the United Nations 1951 Convention relating to
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the Status of Refugees and domestic policies; (2) proposals for new regimes relating to
environmental refugees; and (3) potential effects of these proposed systems for environmental
migrants.9
II.

Current Regimes for Environmental Refugees
A. The Geneva Convention Relating to the Status of Refugees
The existing 1951 Geneva Convention Relating to the Status of Refugees (“UN

Convention”)10 has been the guiding framework controlling refugee migration in many
countries.11 The UN Convention created and operates under a specific definition of the term
“refugee.” Under this Convention, in order to qualify as a refugee, a person must:
(1) Demonstrate a well-founded fear of persecution on one of five protected grounds:
race, religion, nationality, membership of a social group, or political opinion;
(2) Be outside the country of former habitual residence;
(3) And, be unable or, due to fear unwilling, to return to that country.12
While this framework has been used in refugee situations across the globe, the New Zealand case
demonstrates the difficulties of applying the current refugee definitions to environmental
migrants. First, it is difficult for an environmental migrant to identify a persecutor. Generally, as
seen in the New Zealand case, the governments are attempting to help its citizens deal with
climate change.13 Furthermore, the New Zealand court specifically rejected the claim that
through emitting climate change causing greenhouse gases the international community was a
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persecutor, holding that the international community did not do so with any motivation to harm
climate-vulnerable states.14 Additionally, the alleged persecution of climate migrants would not
fit into one of the five protected grounds.15
As to the two final requirements of the UN Convention, this definition of the term refugee
excludes many people who have fled the effects of climate change but have not actually moved
out of their home country. These “internally displaced peoples” currently have no international
doctrine of which to avail themselves.16 While concerns about environmental and subsequent
humanitarian conditions may lead a refugee to be unable or unwilling to return to his or her
home country,17 environmental migrants are still hampered in meeting the three other
characteristics.
B. Current US Immigration Mechanisms for Environmental Refugees
As discussed above, any international agreement would have a limited effect on the
United States unless it is adopted and implemented at the national level. Furthermore, some have
argued that even if the United States adopted an international regime, it would not be likely to
have the full desired effect.18 Some argue that for the United States to have any affect on the
environmental migration situation, it would need to adopt its own protocol.19 Without any
legislative action, the United States has several methods of allowing increased environmental
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migration.20 These include, but are not limited to: (1) temporary protected status granted by the
Secretary of the Department of Homeland Security;21 (2) prosecutorial discretion by the
executive branch not to pursue cases against environmental migrants;22 (3) parole granted by the
Secretary of the Department of Homeland Security or executive branch allowing environmental
migrants to remain in the United States;23 and, (4) withholding of removal, preventing the return
of an individual to another sovereign nation where they may be persecuted.24
The downsides of mechanisms such as granting parole is that they are largely temporary
and not without various legal challenges.25 Thus, at this point, environmental refugees are left
with limited options in the United States.26 Absent a legal claim to refugee status grounded in the
existing UN Convention, climate refugees have only limited options in the United States for
refugee or asylum claims. Moreover, measures like prosecutorial discretion are not without legal
challenges. For example, in 2014 President Obama announced a program to use prosecutorial
discretion to not prosecute individuals who had unlawfully migrated to the US as minors as well
as undocumented parents of U.S. citizens and legal residents.27 In just over a year, legal
challenges to the use of prosecutorial discretion have arisen around the country, with courts
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conflicted on the legality of deferred action.28 Given that the Obama Administration’s use of
prosecutorial discretion has currently been enjoined29 pending an appeal to the Supreme Court,
any attempt to expand it would need to overcome existing hurdles as well as likely novel
challenges.
There is one final important characteristic of US immigration law to consider. The US (as
well as other nations) could unilaterally change its definition of “refugee” to include climate
refugees.30 With or without the international community, the US could choose to allow climate
refugees under its existing immigration framework. This option will become more viable if the
movement toward an international framework continues to falter. Of course, this would likely
require legislative action by Congress.31 Senator Brian Schatz of Hawaii attempted to add a
climate refugee amendment to a comprehensive immigration reform bill Congress considered in
2013.32 This amendment would have allowed the Secretary of the Department of Homeland
Security to designate certain climate refuges as stateless persons, thus entitling those persons to
conditional lawful status while applying for permanent resident status.33 However, Congress did
not adopt this reform bill.34 At this point, any further change in US policy on climate migration is
unlikely35
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III.

Proposals for New Frameworks to Manage Environmental Migration
A. Updating the Current Definition of “Refugee” Within the Existing UN
Framework to Include Environmental Refugees
One proposal for creating a legal means to address environmental migrants has been to

simply reform the current definition of “refugee” within the existing UN Convention and
protocols. Proponents argue that environmental migration is already occurring and migrants have
a right to a legal solution.36 Proposals to redefine the term “refugee” have commonly suggested
redefining or eliminating the persecution element as well as expanding or eliminating the
protected grounds.37 This proposal, while on its face straightforward, would drastically change
the current refugee regime and would likely be quite controversial.
Another suggestion is to simply add environmental migrants as a class of people
protected by the existing UN Convention.38 While both of these proposals appear to be simple,
scholars have already identified five points of contention.39 What this shows is that even simply
expanding the current definition is not free from dispute;40 framing the debate as a simple issue
of definitions, while perhaps the most straightforward option, is not without debate. At this point,
the debate centers around: (1) the causes of relocation, (2) the permanence of relocation, (3)
whether or not the relocation is international, (4) the influence of the environmental harm, and
(5) the suddenness of the environmental harm.41 This serves to illustrate the difficulty of enacting
a comprehensive international definition to the existing UN Convention.
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B. Adopting a New Comprehensive Legal Framework for Environmental Migrants
With the absence of consensus on adding environmental migrants to existing refugee
frameworks, some have advocated for creating a new, comprehensive structure for
environmental migration. This could potentially look like either an environmental migration
protocol adopted by the UN Framework Convention on Climate Change or an entirely new and
distinct United Nations protocol.42 There are a number of characteristics common to these
proposals. First, while it will be created at the international level, it will depend on the adoption
and cooperation of sovereign nations.43 Additionally, rights and definitions of environmental
migrants must still be agreed upon.44
There are currently two main factors weighing against a new comprehensive framework
for climate migration. First is the urgent threat of mass migration.45 Some would argue that there
is not enough time for the international community to debate and adopt an entirely new
framework.46 Secondly are previous attempts at multilateral environmental migration treaties.
Both the Organization of African Unity47 and the Cartagena Declaration48 have adopted regional
multilateral refugee agreements, which include catchall definitions environmental factors could
be included under.49 Nevertheless, there is not, at this point, any evidence of a climate or
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environmental refugee claim being granted.50 This shows that neither of the two most common
proposals for dealing with climate migration offers, at this point, a clear solution.
IV.

Potential Effects of Adopting Either New Climate Migration Strategies
Any environmental migration protocol is faced with one clear and potentially

overwhelming issue: absent widespread acceptance on an international scale, it will have little
effect.51 This issue of efficacy is can be broadly divided into two categories: internationality and
timing. Not only would an international framework have to be adopted by the countries party to
it, these countries would also have to implement and uphold such an agreement. Arriving at an
international agreement would be only a starting point, not a goal.52 This fact raises real
questions of whether or not any international agreement is the correct response. Given that in
many instances climate migration occurs within a country’s boundaries, an international
environmental migration framework would be almost irrelevant without the adoption of domestic
reforms within the involved states.53
Furthermore, the process of acceptance and implementation could take many years to
complete. At this point, environmental migration and climate refugees are only one of many
potential topics for discussion of a subpanel meeting at the December 2015, UN Framework
Convention on Climate Change Conference of Parties in Paris.54 Even if this subpanel reaches an
agreement on environmental migration, their work would likely need to be “distilled into a mix
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of legal instruments,” such as one of the two previously discussed options.55 This demonstrates
just how far the international community is, in terms of time, from a new framework. For those
living in areas currently struggling with various effects of global climate change, any framework
could be too little, too late.
There is a second, more conceptual, effect that an environmental migration treaty could
cause. A treaty focused on defining and implementing mechanisms regarding environmental
migrations could promulgate the view that climate change causes migration in and of itself and
not as one part of a variety of factors.56 In reality climate change and socio-economic factors are
often inextricably tied together as reasons people are displaced or migrate.57 By potentially
shifting the focus towards environmental migration entirely, there may be a focus on singling out
one cause of movement, especially one that could be difficult to identify and prove.58 Identifying
climate change as a cause of migration may only focus on a cause without attempting to solve
the problem.59
V.

Conclusion
With potentially millions of people migrating or seeking refugee status for climate related

reasons in coming decades,60 what has become clear is that the current regime for international
refugee migration is inadequate.61 It remains unclear is what the best way forward would be,
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whether on a US level or an international level. While there are current immigration mechanisms
in the US that could be applied to climate refugees,62 these all have pitfalls, which may make
them inadequate as a long-term solution.63 There are also international proposals, such as
amending the existing Geneva Convention Relating to the Status of Refugees or enacting a new
international protocol.64 These too however are not free from controversy.65 This leaves difficult
yet pressing legal decision for domestic and international lawmakers to make. This area of
climate justice deserves serious study and prompt attention.
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