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Introduction
In a segment titled “Sink or Swim,” comedian Stephen Colbert recently quipped that
North Carolina had come up with the perfect response to sea level rise: “if your science gives
you a result that you don’t like, pass a law saying that the result is illegal.”1 His comment was in
response to the passage of North Carolina’s controversial bill, House Bill 819, which aims to
mitigate the projected effects of sea level rise in North Carolina.2 Though Colbert’s remarks
made light of the fact that lawmakers are trying to hide from the effects of sea level rise by
dictating how this is predicted, the fact remains that unprecedented changes will bring very real
challenges to the legal system due to the clash between the public trust doctrine and takings
jurisprudence.3 Tension between private and public interests will certainly become a contentious
issue, as the government tries to maintain public access to coastal lands and waters, while
simultaneously protecting the rights of littoral property owners. Although some scholars
anticipate that littoral property owners will contend that subjecting land to the public trust as the
mean high tide line rises will constitute a government taking, scholars also anticipate that if
North Carolina looks to the natural expansions of the doctrines which have always governed the
line between public and private land, compensation will be neither practical nor necessary.4 Part
I of this paper aims to introduce the effects of sea level rise in North Carolina as well as the
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common law doctrines which currently govern littoral property rights. Part II of this paper
analyzes the rising tensions between public and private interests as the mean high tide line rises
and new land is taken under the public trust doctrine.

Part I: North Carolina’s Current Environmental and Legal Landscape
A. Sea Level Rise
According to the EPA’s website, tidal gauge stations along North Carolina’s coast
measured a rise in sea levels of four to six inches between 1958 and 2008.5 Sea levels are
therefore rising in North Carolina at a rate of 2.22 millimeters a year, which is even faster than
the global average of 1.7 millimeters a year.6 Though these numbers do not seem all that
daunting, North Carolina’s coast slopes so little that even a minimal rise in sea level may
inundate a very large expanse of land.7 For example, a foot in sea level rise means that the
shoreline could move inland by 2,000 to 10,000 feet, depending on the location in North
Carolina.8 Statistics regarding the implications of this differ greatly, but one study by
researchers from four North Carolina universities estimated that in four of the twenty coastal
counties alone, the loss on residential properties could be as much as $3.2 billion and as much as
$3.7 billion for nonresidential properties by 2080.9 Thousands of square miles may become
inundated, so “mitigation measures will be costly and limited by the vast scope of coastline
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threatened.”10 The entire country will feel the effects of sea level rise, especially as ever
increasing numbers of people flock to the coasts where property values and investment
opportunities continue to grow.11

B. Current Common Law Doctrines as Guiding Principles
The public trust doctrine is a common law doctrine which provides that the government
will hold title of submerged lands in trust for the people.12 States hold the right to apply the
public trust doctrine over waters not required by federal law, and the eastern states alone fall into
six categories with regard to the tests used to establish where title can be asserted over
submerged lands.13 North Carolina and Florida are unique in that they follow the “navigable-infact” test, which is generally applied by non-coastal states.14 States also hold the right to
determine where the boundary lies between private and public land.15 North Carolina General
Statutes Section 77-20 states that the “seaward boundary of all property within the State of North
Carolina, not owned by the State, which adjoins the ocean, is the mean high water mark.”16
North Carolina therefore holds title to the land below this line under the public trust doctrine.17
Historically, under the public trust doctrine, land was held in trust so the public had access to
tidal waters for navigation, commercial activity, and fishing.18 States have maintained the right
to expand the doctrine to include other recreational and conservational rights.19
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Though the public trust doctrine in the United States has its roots in English common law
this doctrine was not explicitly articulated by the Supreme Court until the Illinois Central
Railroad Co. v. Illinois20 case in 1892, which held that a state could not renounce control over
property held in the public interest.21 North Carolina’s Supreme Court first addressed the public
trust in Shepard’s Point Land Co.v. Atlantic Hotel22 in 1903, holding that the state could not
“dispose of . . . public trust property.”23 This was overturned in 1995 when the Supreme Court
of North Carolina held that while there is the presumption submerged lands will be held in trust
for the public, the General Assembly has the power to convey such lands in fee simple without
reservation of public trust rights.24
Like most states, North Carolina does not specifically provide for a public trust doctrine
in its constitution, though the constitutional provision for conservation of natural resources has
been cited as evidence of support for this doctrine.25 Case law and statutes govern what lands are
to be held in trust and the rights the public have on this land. In North Carolina, “the public has
the right to navigate, swim, hunt, fish, and enjoy all recreational activities in the watercourses of
the State and the right to freely use and enjoy the State's ocean and estuarine beaches and public
access to the beaches.”26
Under the doctrines of erosion and accretion, the line between public and private land
corresponds to the natural fluctuation of the high mean water mark as it moves landward or
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seaward.27 As the coastline naturally erodes28 and the high mean water line moves inward, the
state acquires title to this land.29 Conversely, if the land naturally accretes30 along the shoreline,
the littoral property owner takes title to the additional land.31 Generally, these doctrines have an
element of symmetry, as it serves to balance the gains and losses due to naturally occurring
erosion and accretion.32 These rules are in place to provide that littoral property owners maintain
contact with the ocean, the defining feature of their property.33
North Carolina’s preference to protect the littoral owner’s status is reflected in the
rejection of traditional common law regarding avulsive34events in favor of statutory regulation.35
Traditionally under common law, the littoral boundary would not shift if the shoreline was
dramatically and perceptibly altered due to an event such as a hurricane or storm.36 North
Carolina’s General Statute Section 1446-6 has altered this common law rule to say that when
land is added above the high mean tide line naturally, the littoral property owner takes title to
that land.37 When this is taken together with Section 77-20(a), which defines the high mean tide
line as the line separating private land and land held in the public trust, the result is that the
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statutes “[treat] all natural changes to the shoreline the same and [are] grounded in the
preservation of an oceanfront property owner’s littoral status.38

Part II: Rising Tension Between Private and Public Interests as Sea Levels Rise
A. The Doctrines of Erosion and Accretion May Not Apply as Sea Levels Rise
Though sea levels are rising mere millimeters a year, it is not unreasonable to think that
over the course of many years, the mean high tide line could shift so far inward that littoral
property owners’ land would become completely inundated, leaving their landward neighbors
facing the sea. As stated earlier, even a foot of sea level rise will have enormous impacts,
bringing new challenges when applying well-established doctrines.39 First, the doctrines of
erosion and accretion may no longer be adequate as scholars anticipate that sea level rise will go
beyond the scope of these doctrines.40 Moreover, legal scholars anticipate that there might be
increased litigation from littoral property owners demanding compensation for the loss of land to
the public trust as the mean high tide continues to rise.41
Since the doctrines of erosion and accretion provide for the natural fluctuation of the
shoreline, scholars anticipate that these doctrines may not apply to sea level rise.42 Scholars see
the term “natural” as problematic, because sea level rise is generally agreed to result from
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anthropogenic causes.43 The development of these doctrines was not intended for such a large
loss, and moreover the localized forces that generally cause erosion are not comparable to the
global forces which are leading to sea level rise.44 Yet another reason why these doctrines
should not apply is because sea level rise is not of such a nature that the balance inherent in the
doctrines will remain. Where there currently is thought to be some symmetry and fairness
between inward and outward movement, sea level rise will merely constitute a one way loss for
property owners as the mean high tide continues to move mainly inward.45 The doctrines of
erosion and accretion are meant to consider the dynamic boundaries of the coastline, but given
the unprecedented nature of sea level rise, these doctrines may no longer be applicable.46

B. Reasons in Favor of Compensation to Littoral Property Owners
Although scholars give many reasons for why the takings clause will likely not apply as
the public trust doctrine is asserted in the face of sea level changes, it is worth considering the
reasons littoral property owners may give in favor of compensation. The current doctrine of
erosion does not require compensation for loss of property due to erosion, but if courts determine
that sea level rise exceeds the reaches of this doctrine, then turning private land to public land
might be construed as a government taking.47 Even where land becomes a part of the public trust
the property owner loses his property right to exclude.48 Moreover, North Carolina’s
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constitution does not explicitly create a public trust doctrine, but rather contains language that
scholars cite to support the doctrine. Some scholars therefore worry that application under such
an expanded scope as sea level rise could be a regulatory taking.49

C. Arguments that Placing Land Under the Public Trust Should Not Be Considered a Taking
Though arguments may be made that assertion of the public trust doctrine as sea levels
rise could be considered a taking, there are many more reasons for why this likely will not be the
case. Perhaps the strongest argument against finding a taking was established in the Illinois
Central Railroad case, when the Supreme Court held that public trust lands hold “a special kind
of title which may not freely be given away.”50 States have the duty of acting as trustees for
public land, and if North Carolina were to allow people to ignore the ambulatory nature of this
line as sea levels rise, it would unlawfully renounce its duty.51 Littoral owners may claim that it
would be a regulatory taking if, for example, the government prohibits building seawalls to
protect property against sea level rise, but since the scope of sea level rise will be so expansive,
permitting such fortification for all landowners would in fact “amount to an abdication of the
state’s public trust responsibilities,” as this would allow property owners to prevent “the advance
of the dynamic property line.”52 Scholars furthermore believe that the State would also be
abdicating its duty if it does not act to place land in public trust as vast amounts of land become
inundated.53 Though the application of the doctrine may be unprecedented in scope, failing to
uphold the public trust doctrine would be a violation of the State’s duty.
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The takings clause is intended to protect individuals from being singled out and forced to
bear public burdens.54 Government takings under the public trust doctrine can be distinguished
from the kind of taking from which the Fifth Amendment was designed to protect people for
several reasons, bolstering scholars’ belief that compensation in this scenario will not be
required. Firstly, sea level rise will not merely affect a few individual property owners, but
rather thousands of coastal property owners. The government will not have discretion over which
areas will be most affected by rising sea levels, and coastal owners will be sharing both the risks
and losses.55 Moreover, asserting the public trust as sea levels rise will be different from the
typical government taking because the action will actually be passive.56 The government is not
directly responsible for the effects of climate change, but will rather be forced to deal with the
encroaching water. The only action the State will take is to uphold its duty in subjecting
property over which the mean high tide line has moved under the public trust.57
Yet another reason why the state will likely not compensate littoral owners as they lose
land to the public trust is that land loss should be the “reasonable expectation” of littoral property
owners. Such property owners are already aware of the higher risk of living next to an
ambulatory property line, should be regarded as having constructive notice of such property
loss.58 Sea level rise is currently happening at a rate of millimeters per year, which may make
loss in property imperceptible today, but will become evident over the course of many years.
This is not a phenomenon that will occur overnight, and if sea level rise is seen as a reasonable
expectation of the property owner, that reasonable owner would reasonably expect that his
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property will become part of the public trust.59 In fact, some scholars say that the State has a
vested future interest in the property, and as protector of the public trust, the State has the
obligation to subject land to the public trust. Furthermore, these scholars argue that the State
could even “maintain an action in waste against anyone who takes actions today that would
impair the public’s future interest.”60 While these reasons all support the claim that the State will
not be required to compensate littoral owners as their property slowly becomes subject to the
public trust, there is not nearly as much certainty with regard to the State’s right to prohibit
littoral owners from preventing such encroachment themselves. For example, regulations which
stop owners from building seawalls is the source of much debate, as some scholars anticipate this
is a stronger cause for demanding compensation as a regulatory taking by the government.61
A final reason for why it is not likely that the government will have to compensate littoral
owners as the mean high tide rises, is that just compensation would be inefficient and
impractical.62 Land loss will affect too many people over an expansive area.63 Moreover, sea
level rise will occur so slowly, that the amount of just compensation would be too difficult to
measure.64 Because the mean high tide line shifts mere millimeters a year, the amount of land
taken under the public trust would be so small and of such little value that it would not make
sense to make such incremental payments to so many people every year.65
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D. Town of Nags Head v. Cherry Inc.
An example of the kind of litigation that scholars anticipate is exemplified by a very
recent case, Town of Nags Head v. Cherry Inc.66 The Town of Nags Head sought to demolish
the defendant’s dwelling as the mean high tide line had shifted inward, and the house now stood
in public trust area.67 The defendant moved to dismiss the claim, arguing that only the State has
the power to enforce such public trust rights.68 The appellate court reasoned that since the
dwelling had not previously stood on land held in public trust, the municipality could not enforce
the violation of the public trust doctrine since that is a sovereign right reserved for the State.69
The State, through the Attorney General, is the only party which can enforce the public trust, and
therefore the trial court had erred in denying dismissal.70 The court furthermore noted that where
the state condemns land, the state must compensate the owner.71
This case not only reflects the growing tension between littoral property owners and
municipalities as the mean high tide shifts but also illustrates the complexity surrounding the
issue with regard to enforcement. Since the State, not individual municipalities, holds the power
to subject lands to the public trust, the only instance in which the municipality can condemn this
property, is if it is declared a nuisance for creating risk of injury.72 Scholars anticipate that
similar cases will become more prevalent with sea level rise, and worry that it would be
impractical for the Attorney General’s office to handle every individual case.73 While variation
in the laws of individual municipalities should not affect public trust rights, it may be more
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practical for the coastal municipalities to enforce such public trust rights, except for cases where
the state objects or engages in litigation itself.74 This case also shows that the appellate court
believes that condemnation of properties due to the public trust doctrine requires compensation.75
Scholars maintain, however, that littoral owners are aware of the risks they choose to take by
living along a dynamic boundary, and therefore should assume the responsibility when houses
end up in public trust areas.76 While scholars generally agree that the scope of sea level rise will
be such that compensation in the long run will not be required, this case demonstrates that
property owners currently have strong arguments for why they should be compensated.

Conclusion
The legal challenge discussed in this paper represents just one issue which will come to
play as sea levels rise. Litigation from littoral owners alleging government takings is also likely
to arise from a variety of adaptation techniques to sea level rise such as restriction on
development, beach nourishment projects, and shoreline armoring.77 Scholars maintain that
common law doctrines will have to “flex” in order for states to effectively deal with these
unprecedented changes.78 Though the government may initially face a number of takings claims,
placing land in public trust will be necessary to protect these coastal populations.79 In
conclusion, resolving the tensions between private and public interests will require an exception
to the takings rule so that no taking occurs when the government applies the public trust doctrine
to land that has become inundated through the uncontrollable forces of nature.80
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