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Introduction
Hydraulic fracturing or “fracking” is the process of creating fractures in shale to allow
gas to flow from shale formations.1 Once a well is drilled, operators pump water, sand, and other
additives—usually chemicals—at high pressures into the well to create the fractures.2 These
fractures allow the gas to flow freely back up to the surface where it is collected.3 The fracking
fluid is also supposed to return to the surface where it will be either disposed of or reused.4 Due
to the fracking process, there are some concerns that fracking could negatively impact drinking
or groundwater.5 Although fracking was first used in the 1940s, it has become much more
common throughout the United States today.6
North Carolina is set to begin its foray into hydraulic fracturing starting in mid-2014.7
The Clean Energy and Economic Security Act, passed over the governor’s veto, will allow
fracking to take place in North Carolina at that time.8 The statute creates a presumption of
liability for groundwater contamination.9 Essentially presumptive liability in the fracking
context means that a court will infer that a well operator is liable for any groundwater
contamination within a specific range if the fracking operations are active within a given distance
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of that well. The North Carolina statute, for example, presumes that oil and gas operators and
developers will be liable for contamination of all water supplies within 5,000 feet of an oil or gas
wellhead.10 This presumptive liability attaches unless the presumption is rebutted.11 The statute
provides several conditions that can be met in order to rebut the liability.12 For instance, the
fracking companies must show that either the contamination existed before drilling started,13 the
water supply owner refused to allow pre-drilling tests,14 the water supply is not actually within
5,000 feet of any oil or gas wellhead operation,15 or the contamination occurred as the result of
another activity unrelated to the activities of the oil or gas developer or operator.16 Similarly, oil
and gas developers and operators are responsible for reclamation efforts, remediation of
contaminated areas, and replacement water supplies if needed.17 In sum, based on the strong
presumptive liability standard that North Carolina has implemented, it appears that North
Carolina views the environmental concern of contaminated ground water from fracking as highly
important. This paper briefly examines current academic research on legal liability and
causation problems associated with fracking and other states’ presumptive liability statutes. The
paper then briefly discusses some potential implications for the North Carolina statute in light of
other state statutes and academic debate.
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The Legal Argument for Strict Liability
Legal arguments for strict liability in the fracking context have recently emerged. Two
such arguments are that drinking water is so vital that it should be prioritized over hydraulic
fracturing and that fracking companies should be forced to weigh the economic costs and
benefits of their actions.18 A recent note in the Boston College Environmental Affairs Law
Review argues that states should impose strict liability for groundwater contamination caused by
hydraulic fracturing companies to better balance the need for energy with the importance of
maintaining clean groundwater.19 The policy argument is essentially that oil and gas companies
should either make economic decisions that weigh the costs and benefits of paying for clean-up
and recovery efforts from contamination or take actions to minimize groundwater
contamination.20 Authorities lobby strongly for strict liability because reasonable care would not
reduce the risk of harm caused by fracking.21 Because the fracking companies say fracking is
safe, it would follow that the oil and gas operators are already taking due care, and thus, any
contamination should result in strict liability for the drillers.22
Currently, plaintiffs in two cases in Pennsylvania—also a state with a presumptive
liability statute—are seeking to impose strict liability for groundwater contamination that is
believed to have been caused by fracking.23 The plaintiffs argue that hydraulic fracturing is an
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“ultra hazardous and abnormally dangerous” activity.24 In the two cases currently being
litigated, the allegedly contaminated water supplies are located within1,700 feet from fracking
operations.25 Ultimately, strict liability should be imposed because of environmental concerns,
though some authority believes that result may be unlikely because of social policy concerns and
politics.26
Similarly, in order for strict liability to be appropriate in the fracking context its use must
be appropriate.27 Reasonable care alone would not be sufficient to eliminate risks from hydraulic
fracturing.28 In order to apply strict liability to fracking, there should be an “(a) existence of a
high degree of risk of some harm to [another]; (b) likelihood that the harm . . . will be great;
[and] (c) inability to eliminate the risk by the exercise of reasonable care.”29 In the context of
fracking, there is a relatively low risk of contamination, but the resultant harm that can occur
would be great because of the permanency of the water contamination.30 The gravity of
permanent water contamination should serve to outweigh the first threshold factor.31 Moreover,
it is unlikely that companies can take reasonable care to eliminate the risk of groundwater
contamination during fracking operations because companies cannot fully recover all fracking
fluids used during the process.32 After fracking, companies may lose as much as eighty percent
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of fracking fluid.33 As such, some legal authorities have concluded that fracking meets the first
three threshold factors for strict liability.34
After meeting the first three factors, fracking must be subjected to the three additional
legal factors that are primarily based on social policy considerations to determine whether strict
liability should apply.35 The fourth factor is whether fracking can be viewed as something that is
a common usage of the land.36 It is uncertain in Pennsylvania whether fracking can be defined as
common because of trend of land usage from farm to natural gas extraction.37 Relative to such a
debate is whether land is appropriate for fracking.38 In Pennsylvania, rural areas are considered
acceptable drilling locations while urban areas are not.39 However, the unclear distinction
between rural and urban areas poses problems because it is hard to define what is truly rural and
what is sufficiently urban to prevent fracking. The final factor to consider is the benefit derived
from fracking.40 This factor relies almost exclusively on the specific facts of an individual case
and is difficult to apply generally. Some authorities argue that the importance of clean water
trumps the economic benefits obtained through hydraulic fracturing.41 Finally, the argument
remains that because there is a lack of regulation and it is difficult to prove causation, plaintiffs
should be able to recover by using strict liability.42
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The Legal Argument Against Presumptive Liability
Conversely, other legal authorities argue that fracking is safe and does not cause
groundwater contamination.43 In fact, these authorities argue that plaintiffs in lawsuits across the
United States have not established a causal connection between fracking and contamination.44
The underlying argument against imposing a strong liability standard for fracking is that fracking
is geologically and scientifically unlikely to cause groundwater contamination.45 In fact, these
authorities assert that drillers have thus far successfully rebutted arguments in court that
fracturing in shale can contaminate groundwater.46
Not a single property owner’s case of contaminated groundwater, throughout the United
States, has succeeded in proving causation.47 In some cases, the plaintiffs voluntarily dismissed
their cases when confronted with motions for summary judgment because they were unable to
prove a casual nexus between fracking and groundwater contamination.48 Although the suits
have alleged trespass, negligence, nuisance, and strict liability, each suit has fallen short on the
causation element.49 In fact, landowners generally claim that their wells are contaminated from
the fracking simply because there are hydraulic fracturing operations nearby.50 The cases rarely
identify potential causal elements. In a case that garnered national attention, for example, Lipsky
v. Range Prod. Co.,51 the Texas Railroad Commission, a regulatory body charged with oversight

43

Jeffrey C. King, Jamie Lavergne Bryan, & Meredith Clark, Factual Causation: The Missing Link in Hydraulic
Fracture-Groundwater Contamination Litigation, 22 DUKE ENVTL. L. & POL'Y F. 341, 360 (2012).
44
Id. at 341.
45
Id. at 342.
46
Id. at 344.
47
See id.
48
See, e.g., Harris v. Devon Energy Prod. Co., No. 4:10-CV-00708-MHS-ALM (E.D. Tex. dismissed Jan. 25,
2012); Smith v. Devon Energy Prod. Co., No. 4:11-CV-00104 (E.D. Tex. filed Mar. 7, 2011).
49
See King, supra note 43 at 344.
50
See id. at 346.
51
No. 02-12-00098-CV, 2012 WL 3600014, at *1 (Tex. Ct. App. 2012), available at
http://scholar.google.com/scholar_case?case=13719255115906783709&hl=en&as_sdt=2&as_vis=1&oi=scholarr.

6

of fracturing in Texas, concluded that the defendant, Range Resources, had conclusively proven
that it was not the source of the groundwater contamination of the Lipsky’s well.52
Several authorities argue that the fracking process itself is unlikely to cause
contamination.53 They cite studies that indicate that “it is physically impossible for hydraulic
fracturing to create vertical pathways from oil and gas bearing shale formations” into
groundwater.54 In essence, the studies note that there is too much distance between the two areas
geologically for the fracking to cause groundwater contamination.55 For example, the
Chairperson of the Texas Railroad Commission stated in testimony that one has “a better chance
of hitting the moon with a roman candle” than contaminating groundwater during the fracking
process.56 The inference drawn from her testimony is that it is nearly impossible to contaminate
water from fracking.
Some authors have conceded that improper well casings are a potential cause of
groundwater contamination.57 They argue, however, that the actual fracturing process itself is
not the problem.58 The surface casing and cementing of the well have nothing to do with the
actual hydraulic fracturing of shale rocks. In fact, the well casing—if done properly—will
prevent spills and potential groundwater contamination.59 By simply casing and cementing the
well correctly, hydraulic fracturing can be done safely, and the key steps will have been taken to
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prevent groundwater contamination.60 This is because the well casings are designed to prevent
fluids from moving from groundwater aquifers to the hydro-carbon bearing areas.61
Similarly, these authorities have identified several studies that they argue have not found
any conclusive evidence that fracking causes water contamination.62 Even one of the most
recent studies to date, conducted by researchers at Duke University, examined drinking water but
did not establish a causal link between hydraulic fracturing and groundwater contamination.63
The Duke study did find some evidence of methane in water samples near gas wells, but the
researchers could not compare the samples to historical levels.64 Additionally, the study did not
find evidence of fracking fluid in groundwater.65 Studies in Pennsylvania and Texas, two of the
most commonly fracked states, have found little or no evidence of groundwater contamination as
a result of hydraulic fracturing.66 Due to the lack of casual evidence between fracking and
groundwater contamination, the practice of presumptive liability for groundwater contamination
would be in jeopardy.
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Experiences in West Virginia, Pennsylvania, and Michigan
In practice, however, state statutes strike a balance between imposing strict liability and
regarding hydraulic fracturing as safe. West Virginia and Pennsylvania, for example, both
presume that a developer or operator is legally responsible for water contamination when the
contamination occurs within a specific distance of a wellhead.67 The two states recently
expanded the radius of presumptive liability for oil and gas operators for matters of contaminated
groundwater.68 In West Virginia, the original range for presumptive liability was 1,000 feet.69
West Virginia recently enacted legislation to push the presumptive range out to 1,500 feet for a
horizontal well similar to the wells that will be covered by the North Carolina statute.70 This has
the effect of making the presumptive liability broader than it was before. Like North Carolina’s
statute, West Virginia provides oil and gas operators several rebuttable defenses for presumptive
liability that almost mirror the North Carolina statute in language.71 For example, West Virginia
allows liability to be rebutted by showing that the pollution occurred before the drilling, the land
owner refused to allow pre-drilling tests, the contamination was not caused by the company, or
the well was more than 1,500 feet away.72 However, a proposed amendment in West Virginia in
February, 2012, attempted to expand further the range covered by presumptive liability up to
3,500 feet of any wellhead.73 Additionally, the proposed amendment will expand the time frame
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for presumptive liability after the completion of drilling activities out to one year. 74
Interestingly, the proposed amendment will remove the ability of oil and gas operators to rebut
presumptive liability by arguing that the water contamination occurred from some other source
other than drilling.75
In Pennsylvania, two separate standards exist for presumptive liability.76 The first
standard presumes that oil and gas operators are liable for all water contamination within 1,000
feet of a wellhead if the pollution occurred within six months of the completion of drilling
activities.77 On the other hand, the statute expanded the range for “unconventional vertical well
bore[s]” to 2,500 feet and extended the time frame out to one year after the completion of drilling
activities.78 Like the West Virginia and North Carolina statutes, the Pennsylvania statute
provides many similar defenses to rebut liability.79 For instance, it allows operators to rebut
liability by showing that the contamination already existed, the well was beyond the range of
presumptive liability, or that the drilling activities were not the cause of the contamination.80
The North Carolina statute again largely mirrors the Pennsylvania statute in terms of defining
presumptive liability and possible defenses to liability.
In Michigan, recently proposed legislation would allow presumptive liability for
hydraulic fracturing in the state. Michigan’s statute, however, does not set a distance range for
which drilling companies will be liable. Instead, it announces a vague standard that if there is
groundwater contamination in the “vicinity of a well being used for hydraulic fracturing,” then
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liability attaches.81 The statute indicates that the presumption is rebuttable but does not list any
possible ways to rebut the liability.82 Overall, the statues in West Virginia, Pennsylvania, and
Michigan place the academic debate about legal liability for fracking in context. Likewise, these
statutes allow for a framework with which to compare against North Carolina.
Where Does North Carolina Stand?
After a review of other state statutes and current academic debate, North Carolina has
taken a reasonable approach with its presumptive liability statute because it is similar to other
state statutes even though it has slightly stricter standards than Pennsylvania and West Virginia.
There are two key differences between the North Carolina statute and those from West Virginia
and Pennsylvania. The first major difference is that North Carolina’s presumptive liability range
is 5,000 feet from a wellhead.83 This standard is slightly further than other state regulations set
at 1,500 feet and 2,500 feet.84 The recent Duke study noted that methane levels were higher
generally within 3,000 feet of a wellhead.85 As such, it argued for a presumptive liability range
of 3,000 feet.86
North Carolina’s statute is more lenient than that proposed in Michigan. The Michigan
statute is so broad that it sets the distance requirement for presumptive liability as in the
“vicinity” of fracking operations.87 This presumptive liability could hypothetically extend to
distances greater than the 5,000 feet allowed by North Carolina. Overall, the North Carolina
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statute presents a tough presumptive range of liability but is not overly strict as to make it
unreasonable especially in light of the vague proposed statute in Michigan.
Additionally, North Carolina does not have a statutory provision that allows a fracking
company to rebut liability beyond a certain date after fracking operations end like the statutes in
West Virginia or Pennsylvania. In both West Virginia and Pennsylvania, the presumptive
liability can be rebutted by drilling operators if it is shown that the groundwater contamination at
issue occurred after a certain time period in which drilling activities had ceased.88 In Michigan,
however, there is no statutory criterion to rebut liability.89
Comparing North Carolina against the backdrop of the two sides of the academic debate
over the appropriate legal liability standard, the North Carolina statute leans slightly more
towards the strict liability side. By instituting presumptive liability, North Carolina
acknowledges the environmental concerns associated with fracking. In applying the factors of
the strict liability test to North Carolina, the three threshold factors remain essentially the same.90
However, the social policy factors spelled out in the second set of factors might make strict
liability a more attractive approach.91 For instance, it is much clearer that fracking is not a
common usage of the land as is the case in Pennsylvania. North Carolina does not have active
oil or gas operations or comprehensive regulations guiding the industry like other states.92
Similarly, because of the smaller size of North Carolina’s shale, the economic benefits derived
from fracking will likely be smaller than those derived from the Marcellus Shale.93
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On the other hand, the standard of presumptive liability would be too strong when
compared to the argument that there has been a lack of causal evidence between fracking and
groundwater contamination. The presumptive liability would shift the burden of proof to the
fracturing companies to show that they are not the cause of groundwater contamination. As
such, a presumptive liability standard in North Carolina could be viewed as too harsh. This is
especially true considering the stricter range of liability both in distance from a wellhead and no
ability to rebut liability after drilling operations are completed.
Conclusion
North Carolina is taking a responsible approach until it is more apparent as to how
fracking will develop in North Carolina. North Carolina could address many of the concerns
about causality of groundwater contamination by extensively sampling groundwater before
drilling occurs to get baseline data.94 Once drilling begins, North Carolina could sample water
consistently to monitor the possible contamination from fracturing. North Carolina could revise
its presumptive liability statute to make it similar to West Virginia or Pennsylvania, or it could
push for strict liability. On the other hand, it could also relax regulations if there continues to be
insufficient evidence of causation as some authorities argue.
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