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Introduction
In a series of lawsuits filed against the federal government and twelve states this past
May, Wild Earth Advocates and Our Children’s Trust — a group of children — allege that the
government has breached its public trust duties to protect the atmosphere by failing to properly
regulate greenhouse gases (GHG).1 Frustrated with the politics governing climate change
regulation, the groups are urging the courts to require the federal government to uphold its
fiduciary duty to protect our natural resources by developing plans to meet carbon reduction
targets based on science not politics.2 In the federal complaint, parties have named as defendants
the current Secretaries of the: Department of Interior, Department of Commerce, Department of
Energy, Department of Agriculture, Department of Defense, and the Environmental Protection
Agency while the state complaints name their respective current state governors. Our Children’s
Trust allege that the defendants and their predecessors have violated, and continue to violate,
their fiduciary duties to protect the atmosphere for them personally, for other children across the
country, and for future generations.3
The atmosphere has never before been subject to trust litigation. Though seen by many
as an unprecedented new strategy, legal professors and commentators have been discussing this
seemingly novel approach to climate change litigation for years.4 In his 1970 article, Joseph L.
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Sax proposes that “of all the concepts known to American law, only the public trust doctrine
seems to have the breadth and substantive content which might make it useful as a tool of
general application for citizens seeking to develop a comprehensive legal approach to resource
management problems.”5 Yet, never before has a nationwide initiative been undertaken which
looks to the courts to use the public trust doctrine as a tool to force the executive and legislative
branches to act. “While these claims raise standing and causation issues present in other
common law climate change litigation, the use of the public trust doctrine also raises a number of
novel legal questions.”6 This paper examines some of them in light of the Supreme Court’s
rulings in Massachusetts v. EPA7 and Am. Elec. Power Co. v. Connecticut.8
The Public Trust Doctrine
The public trust doctrine is a legal principle which derives from English common law and
dates back to ancient Roman law.9 Under English common law, the sovereign held the

navigable waterways and submerged lands “as trustee of a public trust for the benefit of the
people” for uses such as commerce, navigation and fishing.10 In response to the narrow
language of the traditional doctrine, in recent decades a number of lawsuits across the country
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have attempted to expand the scope of the doctrine, for, as Joseph L. Sax put it, “Certainly the
principle of the public trust is broader than its traditional application indicates.”11 Some states,
such as Hawaii, have included in their Constitution that “all natural resources are to be held in
trust by the State for the benefit of the people.”12 Likewise, in cases brought in a number of
states such as Iowa and California, courts have expanded their public trust doctrine to include
wildlife, parks, and even oil fields.13
In Am. Elec. Power Co., the Supreme Court recognized that “public nuisance law, like
common law generally, adapts to changing scientific and factual circumstances.”14 And in
Illinois Cent. Railroad Co. v. Illinois the Court emphasized that the public trust doctrine is
designed to protect resources of “special character” that serve purposes in which the whole
people are interested . . ..”15 Therefore, as Professor Wood suggests, it would be “no great leap
to recognize the atmosphere as one of the crucial assets of the public trust.”16
However, a “living” public trust is the minority view in most states.17 To establish
whether the atmosphere is a public trust asset the courts may need to determine whether the
duties of the federal government can, through common law, evolve broadly enough to include
the atmosphere. To answer this question, it is worthwhile to assess whether the foundations of
atmospheric public trust can be found in common law.18
Standing
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Under Article III, to gain standing in federal court there must be a “case”19 or
“controversy.”20 More specifically, Article III requires that plaintiffs demonstrate injury-in fact,
that the injury in question is fairly traceable to the defendant’s challenged action, and that the
injury is one that could be redressed by a favorable decision.21 As seen in Massachusetts, the
EPA does not dispute the existence of a causal connection between man-made greenhouse gas
emissions and global warming, nor does it refuse to acknowledge that at minimum, failure to
regulate GHG “contributes” to the injuries.22 Therefore, plaintiffs should easily be able to show
both injury-in-fact and causation. However, the central issue at play in these complaints is that
the atmosphere has not been explicitly listed as a resource covered by the public trust doctrine. It
may then be argued that plaintiffs are seeking adjudication of a political question – is the
atmosphere a public trust asset? - which presents no “controversy” for the court to hear.
Yet there are further issues with the question of standing in these particular claims.
Given the interstate and global nature of climate change, and the fact that greenhouse gases are
globally mixed pollutants, the injuries alleged to have resulted from the government’s failure to
protect the atmosphere may not be redressed by the declaratory relief sought by the plaintiffs.
This is supported by the belief that “no state acting alone can attain GHG reductions significant
enough to measurably alter the impacts of global warming.”23 Along those same lines, in Am.
Elec. Power Co. several justices raised questions about whether there are even “judicially
discoverable and manageable standards for climate change claims.”24 Despite these potential
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hurdles, the Supreme Court’s granting of standing in Massachusetts and Am. Elec. Power Co
suggests that such hurdles may not be as prohibitive as they once were.
In Massachusetts, the Court found, in a 5-4 decision, that Massachusetts had standing to
challenge the EPA’s refusal to regulate carbon dioxide and other greenhouse gases.25 The Court
declared that the states are entitled to “special solicitude”26 when it comes to standing issues,
thereby determining that the state’s alleged injury to its citizens and its natural resources were
caused by the failure of the agency to limit greenhouse emissions, which was thus a sufficient
basis for standing. Similarly, in an equally divided opinion, the Court in Am. Elec. Power Co.
granted standing to the various states and organizations that alleged that by contributing to global
warming, the defendants’ carbon-dioxide emissions created a “substantial and unreasonable
interference with public rights,” in violation of the federal common law of interstate nuisance.27
While these two cases provide examples of the Court relaxing standing requirements in
environmental lawsuits, the narrow split in the opinions may suggest that such leniency may not
last forever.
Role of the Courts
In their federal complaint, Wild Earth Advocates requests that the courts declare: 1) that
the atmosphere is a public trust resource, 2) that the government has a fiduciary duty, as trustee,
to protect the atmosphere as a commonly shared public trust asset and 3) that as trustees they
must collaboratively take action to draw down on carbon dioxide levels.28 While the plaintiffs
assert that they are not asking the court to tell Congress or any federal agencies how to protect
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the atmosphere, they are requesting that the court require the federal government to do its job.29
However, there remains some skepticism as to how the courts should proceed in granting this
type of declaratory relief. The role of the courts has never been to serve as a forum for policy
matters, nor has it been to make policy decisions that should otherwise be delegated to
Congress.30 Perhaps most importantly, the Clean Air Act delegates the authority to regulate
emissions to the executive branch – namely the EPA.31 This is arguably because the EPA is
better equipped with the resources to properly balance the various competing interests. The Act’s
prescribed order of decision-making begins first with the expert agency32, thereby suggesting
that matters such as expanding the public trust doctrine should not first be addressed by judges.
In Am. Elec. Power Co. these ideas were further reiterated when the Court held that “the
Clean Air Act and the Environmental Protection Agency action the Act authorizes, . . . displace
the claims the plaintiffs seek to pursue.”33 Justice Scalia voiced concerns about the potential
slippery slope of a holding in favor of the plaintiffs while Justice Ginsburg observed that the
relief sought sets judges up to act as a kind of “super EPA.”34 Similarly, Chief Justice Roberts
observed in reaction to this lawsuit:
A central issue when dealing with global warming is that there are costs and
benefits on both sides, and a policy maker has to determine how much to readjust
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the world economy to address global warming. There are inevitable trade-offs. ‘I
think that’s a pretty big burden to impose on a district court judge.’35
Professor Wood acknowledges the scope of judicial duties but reiterates that plaintiffs in
such atmospheric trust cases are not requesting that the courts exercise outside of their
designated authority,
The judicial role is to compel the political branches to meet their fiduciary
obligation through whatever measures and policies they choose, as long as such
measures sufficiently reduce carbon emissions within the required time frame.
The courts' role is not to supplant a judge's wisdom for a legislature's approach,
but rather to police the other branches to ensure fulfillment of their trust
responsibility in accordance with the climate imperatives of nature.36
Overall, as Professor Wood further notes, whether the courts will enforce a fiduciary obligation
to reduce carbon at all levels of government “depends largely on individual judges' perception of
the urgency of climate crisis, their belief as to whether the political system will address the issue,
and their view of the role of the judiciary in confronting climate change.”37
Conclusion
As Lisa Heinzerling, an environmental law expert at Georgetown University put it,
“[p]art of this is keeping the issue alive in lots of different settings and having all the branches,
including the courts, continually react to it.”38 Despite the outcome of these unprecedented
lawsuits, it is evident that environmentalists, lawyers, and the public are refusing to let the issue
of climate change be ignored. They seem resilient in seeing to it that the government upholds its
duty to protect our natural resources, all of them.
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