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On June 29, 2009, the Supreme Court of the United States declined to review a decision
by the United States Court of Appeals for the Second Circuit, which dismissed a request to stop
New York City’s exemption from a requirement to build a $6-8 billion drinking water filtration
system.1 The Supreme Court denial allowed the world’s largest unfiltered water system to
continue its policy of providing compensation to rural areas upstream in exchange for their
protection of New York City’s drinking water supply with ecosystem services.2 The United
States Environmental Protection Agency (EPA) had granted the exemption, called a Filter
Avoidance Determination (FAD), in 2007 for a longer-than-normal period of ten years, marking
the institutional success of the City’s ecosystem services program.3 Since 1997, New York
City’s work has been cited and lauded by ecosystem services proponents around the world.4
However, the lawsuit, brought by several towns in the City’s watershed, shows that the lingering
disagreements with rural communities upstream have not been extinguished as was first hoped at
the outset of the program.5 This paper will relate the creation of the City’s ecosystem services
program, examine two of its major policy provisions, and discuss the significance of upstream
rural communities’ recent actions.
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In 1986, the EPA amended the 1974 Safe Drinking Water Act.6 This amendment
requires that the EPA make a rule setting filtration standards for water systems that depend on
surface water reservoirs.7 The resulting Surface Water Treatment Rule (SWTR)8 required that
surface water reservoir systems either filter their water systems,9 or apply and obtain a FAD
from the EPA by showing that their watershed would continue to provide water of sufficient
quality without filtration.10
Given the promulgation of the SWTR and New York City’s dependence on surface water
reservoirs, the City had a choice: it could either build a filtration plant, or it could apply for the
FAD and take measures necessary to meet the EPA requirements.11 Official estimates for the
cost of a filtration plant in 1990 amounted to between $6 billion and $8 billion, plus operating
costs of between $200 and $400 million annually.12 The City could only make rough cost
estimates of the actions it would need to undertake to comply with EPA regulations, but it
estimated the cost of an ecosystem services would approach approximately $1.5 billion.13 New
York began considering these investments in the context of its special police powers over its
watershed lands.14 Since the New York State Legislature’s 1905 McClellan Act creating the
New York City Board of Water Supply and investing it with powers of eminent domain, New
York City had possessed power to impound water sources in its watershed to secure adequate
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water quantity.15 New York Public Health Law 1100 extended New York City’s authority in
1953 to provide the Commissioner of the New York City Department of Environmental
Protection (NYCDEP) and the Board of Water Supply with the authority to promulgate
regulations to protect the quality of the water. 16 The people of the watershed could only
influence usage of surface water resources of their area through the New York State Department
of Heath, which had authority to review or deny the City’s regulations under the statute.17
During the 20th century, New York City periodically engaged in impoundment of large tracts of
land for reservoirs and connecting water infrastructure throughout the Catskills, which
understandably bred resentment in the rural population of the watershed.18
In 1990, New York City began a long and difficult process to work out how it might
protect its watershed to comply with EPA rules.19 The City started proceedings to use eminent
domain to acquire property in the Catskills and issued regulations to tightly control land use,
development, and wastewater discharges.20 The serious public relations problems resulting from
the City’s attempt to use eminent domain and lawsuits by the newly-organized Coalition of
Watershed Towns, a group of thirty-four towns and five counties, forced the City to begin
serious negotiations with the upstream communities in 1994.21 Governor Pataki brokered these
high-level negotiations that eventually included the City, the State, the EPA, seventy-three
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municipalities, eight counties, and five environmental non-profit organizations.22 These
negotiations led to the 1997 “Memorandum of Agreement” (MOA) between the parties.23
The agreement embodied in the MOA was especially significant because the City
promised to realistically compensate upstream areas for the ecosystem services they provided.24
The MOA consisted of a three major policy thrusts: Land Acquisition, Watershed Rules and
Regulations, and Watershed Protections and Partnership Programs.25 Although a comprehensive
discussion of the MOA and subsequent policies are outside the scope of this paper,26 two major
policy areas illuminate the successes and challenges of providing clean water to the consuming
region and offering sufficient prosperity to the provider region. First, within the Watershed
Protections and Partnership Programs policy area, the Whole Farm Planning program of the
Watershed Agricultural Program exemplifies a broad and continuing success.27 Second, the
more controversial policy, which has recently led to the boiling over of disagreements, is New
York City’s Land Acquisition Program.28
The Watershed Agricultural Program (WAP) is a $39 million program paid for by the
City to provide funding to cover watershed farmers’ implementation of best practices with
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regards to runoff.29 Farming was a top cause of pollution in the watershed, and dairy farming
posed a particular problem.30 After the attempt at top-down regulatory controls that provoked
public outcry in the upstream community, the City approached farmers about creating a
cooperative program.31 If the farmers would recognize the needs of New York City, it would
work with the farmers to clean up the water from their farms and pay the costs.32 The farmers’
wanted to ensure that the program remained voluntary because they were wary of City
regulations that did not fit their needs.33 In the ensuing negotiations, the City agreed that the
farmers would create their own voluntary program, if the farmers could guarantee that within
five years over 85% of all farmers in the watershed would join.34 Concurrently, the City relaxed
its traditional non-point source watershed regulations by exempting any farmer who participated
in the new program.35 The farmers designed and marketed the program, which was called Whole
Farm Planning, to other farmers in the watershed.36
This program became operational in 1993 during the time of high tension between the
city and the upstream communities, and in 1994 the City transferred administration of the
program to the non-profit Watershed Agricultural Council.37 Five years after its implementation,
the WAP had secured the participation of 93% of watershed farmers in Whole Farm Planning, an
extremely high participation rate for a voluntary program.38 It is difficult to isolate watershed
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water quality benefits from implementing the Whole Farm Planning at farms across the region,39
but the widely-implemented management practices are known to reduce agricultural
contaminants in farm runoff water.40 The 2007 FAD raised the participation requirement
threshold to 90% for the large farms west of the Hudson River and included provisions begun in
the 2002 FAD to continue requiring smaller farms in the watershed to adopt Whole Farm Plans.41
As the 2007 FAD resulted from negotiations between EPA and the City, it is likely that this
increase in the participation requirement to 90% of large farms signaled a desire to solidify gains
and recognition that the program had already proved successful.42
The controversial policy area examined here is the Land Acquisition Program (LAP),
which is the cause of recent litigation and current strife between the City and upstream rural
communities.43 Land acquisition has been and remains one of the most important and effective
strategies for protecting a watershed like that of New York City.44 However, given the
longstanding controversy between the City and rural upstream areas regarding land acquisition,
the watershed towns wanted specific institutional protection of their interests in the 1997 MOA
in exchange for agreement to the City’s $300 million Land Acquisition Program (LAP).45 After
negotiation, the City agreed in the MOA not to take by land eminent domain.46 It would only
acquire property from a willing seller as a willing buyer paying fair market value.47 It also
agreed to consult the local government before it closed on any land acquisitions to consider the
39
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local government’s concerns, and to submit disagreements to the New York State Department of
Environmental Conservation for review.48 The City promised to continue to pay taxes on the
land it acquired at the fair market value at the time of acquisition.49 Municipalities could also
mark off where they wanted to protect local land from acquisition.50 Unlike in the WAP,
however, the NYCDEP retained control of the LAP; it did not create a fixed and permanent body
composed of members of the upstream communities for administration of the program.51
In turn, the City had to convince the Coalition of Watershed Towns to not publicly
oppose a substantial acquisition program in their communities.52 However, the City and the
watershed communities had conflicting goals; the communities wanted the LAP small and
controlled, but the City had to implement a substantial enough program to convince the EPA that
water quality protection would be safeguarded.53 The negotiations yielded agreement in the
MOA that the City would commit $250 million to land acquisition with an option of up to $50
million in additional funds if EPA and NYSDOH deemed it necessary.54 The MOA and the
resulting 1997 FAD required the City to solicit owners of about 355,000 acres of land over the
10 following years, with the order of solicitations prioritized by a metric informed by
environmental scientists spelled out in Article II of the MOA.55 The Coalition of Watershed
Towns agreed to the specified LAP and signed onto the MOA.56 The MOA allowed the City to
receive a conditional FAD and to apply to the New York State Department of Environmental
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Conservation to receive a Water Supply Permit, which was necessary to begin land acquisition.57
The City has acquired over 108,000 acres of land in the 1 million-acre watershed since the
program began in the late 1990s.58 These acquisitions have combined with purchases by the
state and federal governments to raise the level of protected land in the watershed from 24
percent in 1997 to 34 percent as of June 2010.59
To receive its 2007 FAD from the EPA, the City committed another $241 million to land
acquisition, bringing its total commitment to $541 million, and agreed to solicit at least 50,000
acres per year for ten years.60 However, this latest FAD prompted the reappearance of the
tensions between the Coalition of Watershed Towns and the City that had been declared finished
with the signing of the 1997 MOA.61 The Coalition worried that the new, more aggressive
purchasing program would clip the wings of its member towns’ economic development, increase
area land prices faster than the rise of area wages with the result of unaffordable property for
working people, and generally precipitate the area’s economic decline.62
The Coalition sued, and in December 2008 it argued its case for “review” of the EPA’s
Final FAD against the EPA in the Second Circuit.63 Among its major claims, the Coalition
argued that by requiring the purchase of more land the 2007 Final FAD breached the agreedupon 1997 MOA that provided for a $300 million amount of land purchases.64 The Coalition
further argued that this breach had injured the towns’ legal right to economic self57
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determination.65 The Second Circuit denied the request for review and dismissed, and the
Supreme Court declined to hear the case in June 2009.66 By taking the substantial step of suing
the EPA all the way to the Supreme Court, the Coalition clearly voiced its belief that, in light of
the growth of the LAP, the LAP was now a serious threat, and the institutional protections
negotiated in the 1997 MOA no longer adequately safeguarded watershed communities’
interests.67
In addition to the litigation, in May 2009, Delaware County, home of many of the
watershed towns, released a third-party study it had commissioned with an eye to New York
City’s request for a Water Supply Permit renewal from the State Department of Environmental
Conservation.68 The study used demographic data to predict a scenario of population decline,
school-age population decline, job losses, and other potential detrimental effects of New York
City’s land acquisition program.69 As of October 2010, the City and the Watershed Towns were
continuing their negotiations on the City’s Water Supply Permit,70 for which comments on the
Draft Environmental Impact Statement were due November 22, 2010.71 In light of its
unsuccessful lawsuit, the Coalition hoped to gain additional protections by participating in
permit negotiations.72
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The recent clashes around a program of such scale, level of comprehensiveness, and
magnitude of intervention into a rural region illuminate some of the challenges with intensive
application of ecosystem services programs.73 On one hand, New York City saved billions of
dollars by compensating rural New Yorkers for the ecosystem services that enabled the City to
comply with federal law.74 On the other hand, those rural areas resisted when faced with
perceived further loss of their economic options.75 The LAP institutional protections under the
MOA benefitting the watershed towns could be seen as extremely forward-looking and generous,
but the expanding LAP nevertheless has motivated a backlash that programs such as the
Watershed Agricultural Program have not.76 This backlash raises the question: is it possible to
design a program that provides compensation for metropolitan-scale, comprehensive water
quality services that both urban and rural interests will support, if the program must include land
acquisition or substantial development controls to sufficiently protect water quality?77 Further
analysis of the institutional arrangements that might incentivize long-term agreement between
rural providing areas and urban consuming areas will be worthwhile if comprehensive ecosystem
services projects move forward.
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